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Sponsor and Speaker Information 

Sponsor 

The Administrative Conference of the United States is a permanent, independent agency of the 
federal government, established by Congress in 1964. It is composed of 101 members, including 
representatives of the principal departments and agencies of government and leading private 
practitioners, law professors, and other experts in administrative law and process. The Conference 
Chairman, who is appointed by the President with the advice and consent of the Senate, supervises a 
small, career staff. 

The Conference's purpose is to improve the procedures of federal agencies and encourage 
increased fairness and efficiency in carrying out their responsibility to administer regulatory, benefit 
and other government programs. In furtherance of this purpose, the Conference makes 
recommendations to the President, federal departments and agencies. Congress, and the Judicial 
Conference of the United States on methods for improving the administrative process. The Conference 
also serves as a clearinghouse on information about the administrative process and disseminates 
information concerning administrative law and federal procedures. Through its Chairman, the 
Conference testifies before Congressional committees and the Conference staff assists members of 
Congress and Congressional staff in connection with issues of administrative law and procedure. 

Speakers 

Kathy Bailey is Senior Assistant General Counsel of the Chemical Manufacturers Association and 
Counsel to the Association's Environmental Management Committee. She is also Vice Chair of the 
Air Quality Committee of the American Bar Association's Section on Natural Resources, Energy and 
Environmental Law, and a member of the Legal Committee of the Air and Waste Management 
Association. 

Ronald W^ Drach is National Employment Director of the Disabled American Veterans. He 
serves as a member of the Department of Labor's Committee on Veterans Employment and the 
Department of Veterans Affairs' Advisory Committee on Rehabilitation, He is also a member (and 
was formerly Chairman) of the Committee on Disabled Veterans of the President's Committee on the 
Employment of People With Disabilities. 

Gary J. Edies is General Counsel of the Administrative Conference. He is co-author of Edles & 
Nelson, Federal Regulatory Process: Agency Practices and Procedures (2d ed, 1989) and a member of 
the faculty of the Department of Justice Legal Education Institute. He is a past chair of the 
Administrative Law Section of the Federal Bar Association. 

Sally Katzen is a partner in the Washington, D.C. law firm of Wilmer, Cutler and Pickering and 
a past chair of the Section of Administrative Law and Regulatory Practice of the American Bar 
Association. She is a public member of the Administrative Conference who serves as Chair of the 
Committee on Judicial Review. Before entering private law practice, she served as Deputy Director 
for Program Policy of the Council of Wage and Price Stability. 

William J. Olmstead is Executive Director of the Administrative Conference. He was previously 
Assistant General Counsel for Hearings and Assistant General Counsel for Regulations at the Nuclear 
Regulatory Commission and was on the faculty of the American Law Institute-American Bar 
Association program on nuclear regulation. 

Peter M. Shane is Professor of Law at the University of Iowa School of Law and co-author of a 
book on the law of presidential power. He previously served in the Office of Legal Counsel at the 
Department of Justice and as Assistant General Counsel at the Office of Management and Budget. 
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Citations: 

5 U.S.C. §5551-559, 701-706, 1305, 3105, 3344, 5372, 7521; 
originally enacted June 11, 1946 by Pub. L. No. 404, 60 Stat. 237, 
Ch. 324, §§1-12. 

The Administrative Procedure Act (APA)^ as originally enacted, 
was repealed by Pub. L. No. 89-554, 80 Stat. 381 (September 6, 
1966), as part of the general revision of title 5 of the United States 
Code. Its provisions were incorporated into the sections of title 5 
listed above. Although the original section numbers are used 
sometimes, in this volume all references to the Act are to sections 
of title 5. 

Section 552 has been revised significantly and is commonly 
known as the "Freedom of Information Act." Sections 552, 552a 
(the "Privacy Act"), 552b (the "Government in the Sunshine Act"), 
and sections 701-706 pertaining to judicial review are discussed 
and set forth separately. Two significant amendments to the 
rulemaking and adjudication procedures of the APA were two laws 
enacted in .1990-the Administrative Dispute Resolution Act and the 
Negotiated Rulemaking Act; they too are discussed separately, 
though briefly summarized herein. 



Overview: 

Attempts to regularize federal administrative procedures go back 
at least to the 1930s. Early in 1939, at the suggestion of the 
attorney general. President Roosevelt asked the attorney general to 
appoint a distinguished committee to study existing administrative 
procedures and to formulate recommendations. The Attorney 
General's Committee on Administrative Procedure, chaired by 
Dean Acheson, produced a series of monographs on agency 
functions, and submitted its Final Report to the President and the 
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Congress in 1941. These materials, plus extensive hearings held 
before a subcommittee of the Senate Committee on the Judiciary in 
1941, are primary historical sources for the Administrative 
Procedure Act. 

The Administrative Procedure Act was signed into law by 
President Truman on June 11» 1946. In the months that followed, 
the Dq)aitment of Justice compiled a manual of advice and 
interpretation of its various provisions. The Attorney General's 
Manual on the Administrative Procedure Aa, published in 1947 
(and reprinted in the Appendix), remains the principal guide to the 
structure and intent of the APA. The Manual (page 9) states the 
purposes of the Act as follows: 

(1) To require agencies to keep the public currently informed of 
their organization, procedures and rules. 

(2) To provide for public participation in the rulemaking 
process. 

(3) To prescribe uniform standards for the conduct of formal 
rulemaking and adjudicatory proceedings (i.e., proceedings 
required by statute to be made on the record after opportunity for 
an agency hearing). 

(4) To restate the law of judicial review. 

The Act imposes upon agencies certain procedural requirements 
for two modes of agency decisionmaking: rulemaking and 
adjudication. In general, the term "agency" refers to any authority 
of the government of the United States, whether or not it is within, 
or subjea to review by, another agency-but excluding the 
Congress, the courts, and the govermnents of territories, 
possessions, or the District of Columbia.^ Definitions of other 
terms may be found in section 551. 

Structure of the Administrative Procedure Act. The 
Administrative Procedure Act has two major subdivisions: sections 
551 through 559, dealing in general with agency procedures; and 
sections 701 through 706, dealing in general with judicial review. 
In addition, several sections dealing with administrative law judges 
(§§1305, 3105, 3344, 5372, and 7521) are scattered through title 5 
of the United States Code. The sections peruining to judicial 
review are discussed in Chapter 2 of this volume. As noted, 
sections 552, 552a, and 552b are also discussed in separate 
chapters, as are the new sections added by the Administrative 
Dispute Resolution and Negotiated Rulemaking Acts. 



*See 5 U.S.C. 5§55Un. 701(b)(1) for oOier specific excmpiiona. 
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The structure of the APA is shaped around the distinction 
between rulemaking and adjudication, with different sets of 
procedural requirements prescribed for each. Rulemaking is 
agency action that regulates the future conduct of persons, through 
formulation and issuance of an agency statement designed to 
implement, interpret, or prescribe law or policy. It is essentially 
legislative in nature because of its future general ^>plicability and 
its concern for policy considerations. By contrast, adjudication is 
concerned with determination of past and present ri^ts and 
liabilities. The result of an adjudicative proceeding is Ae issuance 
of an "order." (Licensing decisions are considered to be 
adjudication.) 

The line separating these two modes of agency action is not 
always a clear one, because agencies engage in a great variety of 
actions. Most agencies use rulemaking to formulate future policy, 
though there is no bar to announcing policy statements in 
adjudicatory orders. Agencies normally use a combination of 
rulemaking and adjudication to effectuate their programs. The 
APA defmition of a "rule," somewhat confusingly, speaks of an 
"agency statement of general or particular applicability and future 
effect. ..." The words "or particular" were apparently included 
in the definition to encompass such actions as the setting of rates or 
the approval of corporate reorganizations, to be carried out under 
the relatively flexible procedures governing rulemaking.^ 

Beyond the distinaion between rulemaking and adjudication, the 
APA subdivides each of these categories of agency action into 
formal and informal proceedings. Whether a particular rulemaking 
or adjudication proceeding is considered to be "formal" depends on 
whether the proceeding is required by statute to be "on the record 
after opportunity for an agency hearing" (5 U.S.C. §§553(c), 
SS4(a)). The Act prescribes elaborate procedures for both formal 
rulemaking and formal adjudication, and relatively minimal 
procedures for informal rulemaking. Virtually no procedures are 
prescribed by the APA for the remaining category of informal 
adjudication, which is by far the most prevalent form of 
governmental aaion.^ 



^Fof diicuuion of the inclusion of 'or particular* in the definition, aec K. Davia, 1 
Administrative Law Treatise §7:3 (2d ed. 1978); Moi^an, Tefwerd a Revised Strategy for 
Ratemahng, 78 U. Dl. L.F. 21. 50 n.U3 (1978), 

^Scc P. Verlniil. A Study of informal Adjudication Procedures, 43 U. Chi. L. Rev. 739 

(1976), for a diacustion of infonnal adjudtcaiion. 
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Rulemaking. Seaion 553 seis forth the basic requirements for 
rulemaking: notice of proposed rulemaking in the Federal Register, 
followed by an opportunity for some level of participation by 
interested persons, and finally publication of the rule, in most 
instances at least 30 days before it becomes effeaive. For a 
detailed discussion of rulemaking procedures, see A Guide to 
Federal Agency Rulemaking, published by the Administrative 
Conference (2d ed. 1991). 

Excluded from the coverage of the Act are rulemaking involving 
military or foreign affairs functions and matters relating to agency 
management or personnel, public property, loans, grants, benefits, 
or contracts. These excq)tions to the Act's general policy of 
providing an opportunity for public participation in rulemaking, to 
foster the fair and informed exercise of agency authority, are 
"narrowly construed and only reluctantly countenanced.**^ They 
are neither mandatory nor intended to discourage agencies from 
using public participation procedures. On the contrary, when 
Congress enacted the APA, it encouraged agencies to use the 
notice-and-comment procedure in some excepted cases, and many 
agencies routinely do so in making certain kinds of exempted rules. 
The Conference has encouraged this trend, and has called on 
Congress to eliminate or narrow several of these exemptions.^ 
"Regulatory reform" legislative proposals considered over the years 
have contained provisions to alter or eliminate several of these 
exemptions. 

Most rulemaking proceedings involve informal rulemaking, 
where all that the APA requires for public participation is an 
opportunity to submit written data, views, or arguments; oral 
presentations may also be permitted. The published rule must 
incorporate a concise general statement of its basis and purpose. 
Despite the brevity of these requirements, it is important to note 
that Congress has routinely, through other statutes, added 
procedural requirements that affect various agency programs. 
These additional statutory requirements may apply to specific 
agencies or programs, or may be government-wide (such as the 
Regulatory Flexibility Act; see Chapter 18). Recent presidents 
have also imposed additional requirements for rulemaking. (See, 



^Amcricin Fedn of GoVi Employcci, AFL-CIO v. Block, 655 F.2d 1153. 1156 (D.C. 
Cir. 1981). 

^Sec Conference Recommendations 69-8, 73-5. 79-2, «nd 82-2, at I CFR Part 305 
(1990). See generally, the diacuaaion in Adminiatrative Conference of the U.S.. v^ Guid^ to 
Federal Agency Rulemaking (2d ed . 1 99 1 ) . 
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e.g.. Executive Orders 12,291 and 12,498, which are reprinted in 
the Appendix.) Though courts have sometimes sou^t to add 
procedural requirements, the Supreme Court's decision in Vermont 
Yankee Nuclear Power Corp. v. Natural Resources Defense 
Council, Inc., 435 U.S. 519 (1978), has, to a great extent, limited 
tiiis kind of judicial activity.^ In Vermont Yankee, the Supreme 
Court held that where rulemaking is governed by the (informal) 
requirements of section 553, as in the case of the Nuclear 
Regulatory Commission's regulation of nuclear power plants, the 
courts may not require additional procedures. 

The APA also provides fDr formal ndemaking'-z procedure 
employed when niles are required by statute to be made on the 
record after an opportunity for an agency hearing. Essentially, this 
procedure requires that the agency issue its rule after the kind of 
trial-type hearing procedures (§§556, 557) normally reserved for 
adjudicatory orders (discussed below). The Supreme Court, in 
United States v. Florida East Coast Railway Co., 410 U.S. 224 
(1973), held that such a procedure was required only where the 
statute involved specifically requires an "on the record" hearing. 
Because few statutes do so, formal rulemaking is used 
infrequently.'^ However, numerous agency statutes (often called 
"hybrid rulemaking" statutes) do require some specific procedures 
beyond the basic notice-and-comment elements of informal 
rulemaking. 

Negotiated Rulemaking. The Negotiated Rulemaking Act of 
1990, discussed in greater detail in Chapter 14, establishes a 
statutory framework for the conduct of negotiated rulemaking, a 
procedure developed in large part through the Conference's 
research. A number of agencies have successftilly completed 
negotiated rules in the past several years and the Act's provisions 
reflect that experience. As with other "alternative means of dispute 
resolution" (ADR),^ negotiated rulemaking provides a means of 
using consensual techniques to produce better, more acceptable 
results, reducing the likelihood of protracted litigation. 

The Negotiated^ Rulemaking Act clearly establishes regulatory 
agencies' authority to use such consensual techniques as negotiated 

^For ■ coittrnry view, tee K. D«vU, Administrative Law Treatise, §§6:37-6:3 7-3 (1982 
Supp.). 

^See. e.g., 21 U.S.C. {371(e)(3) fiuuince of fUndardi under the Federal Food, Drug, 
tnd Cosmetic Act). En U.S. v. Florida Eaa Coait Railway Co., 410 U.S. 224 (1973), a 
■ututory requirement of s decition 'after hearing* was held insufficient to make sections 
556 and 557 applicable (setting of rates under the Interaute Commerce Act). 

^See discussion of the Administrative Dispute Resolution Act in Chapter 3. 
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rulemaking without limiting agency innovation. The Act identifies 
criteria for the discretionary determination by agency heads of 
whether and when to use negotiated rulemaking. It also sets forth 
basic requirements for public notice and the conduct of meetings 
under the Federal Advisory Committee Act. 

Adjudication. Sections 554, 556, and 557 apply to formal 
adjudication (i.e.» to cases for which an adjudicatory proceeding is 
required by statute to be determined on the record after opportunity 
for an agency hearing).' These sections q>ply, for example, to 
proceedings by certain agencies seeking to impose civil money 
penalties as part of a regulatory enforcement program. '^ 

Section 554(a) specifically exempts six types of proceedings 
from the requirements of these sections: matters subject to a 
subsequent de novo trial in court; certain personnel matters other 
than for administrative law judges; decisions based solely on 
inspections, tests, or elections; military or foreign affairs functions; 
cases where an agency acts as agent for a court; and certification of 
worker representatives. Section 5S4(b) specifies notice 
requirements. Section 554(c) provides for an opportunity for 
informal settlements where practicable. Section S54(d) forbids 
presiding officers from engaging in ex parte (off-the-record) 
consultations on facts at issue in the case. The subseaion also 
addresses "separation of functions," by restricting agency 
employees engaged in investigation or prosecution of a case from 
supervising the presiding officer or participating or advising in the 
decision in that or a factually related case (with certain exceptions). 
Seaion 554(e) authorizes agencies, in their discretion, to issue 
declaratory orders that would terminate a controversy or remove 
uncertainty with I'espect to matters required by statute to be 
determined on the record after opportunity for a hearing. 

Sections 556 and 557 prescribe the specific procedures to be 
used in formal adjudication. '' In brief, a trial-type hearing must be 
held, conduaed either by some or all of the members of the agency 
or by an administrative law judge (appointed under 5 U.S.C. 
§3105). An administrative law judge (AU) is normally the 
presiding officer in formal adjudication. The APA (§556(c)) spells 

^See Chapter 7 Tor a diacutaion of the Equal Acceu to Juitice Act, which allows ccru'tn 
parties who prevail over the fovemment in formal adjudicatory proceedings (other than 
licensing and raiemaking) to recover aitomeys' fees and expcnaes. 

'^See. e.g.. 12 V.S.C. 9(504, 505 (banking); 42 U.S.C. (1320a-7s (Medicare fraud); 
16 U.S.C. §1858 (fishery conservation). 

^ ^Noie that sections 554, 556, and 557 conuin aonte special. n>ore flexible, procedures 
for cases involving initial licensing and rulemaking. 
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out the powers and duties of AUs (formerly called "hearing 
examiners*). It also provides for the independence of ALJs by 
protecting Aeir tenure (5 U.S.C. §7521) and pay (5 U.S.C. 
§5372), and prohibiting inconsistent duties (5 U.S.C. §3105). In 
addition, under 5 U.S.C. §1305, the Office of Personnel 
Management has prescribed a special selection procedure for 
^pointment of AUs. Currently, there are more than 1 100 AUs 
in the federal government. 

Section 556 also covers disqualification of presiding officers, 
burden of proof, and parties* rights to cross examination. It 
provides that the transcript of testimony and exhibits, together with 
all documents filed in the proceeding, constitutes the exclusive 
record for decision. 

Section 557 provides that when, as is usually the case, a hearing 
is not conducted by the agency itself, the presiding officer 
(normally an AU) must issue an initial decision-unless the agency 
requires the entire record be certified to the agency for decision. 
An initial decision automatically becomes the agency's decision 
unless appealed or reviewed on motion of the agency. Seaion 557 
provides, in general, an opportunity for parties to submit for 
consideration their own proposed findings and conclusions, or 
exceptions to decisions. The record must show the ruling on each 
findings conclusion, or exception presented. 

Section 557(d) was added to the APA by the Government in the 
Sunshine Act in 1976 (see Chapter 12) to prohibit ex pane 
communications relevant to the merits of a pending formal agency 
proceeding. However, where ex pane communications do take 
place, their content must be placed on the public record, and the 
presiding officer may require the party to show cause why a 
decision should not be made adversely affecting the party *s 
interest. ^^ Most agencies have adopted procedures applicable to 
hearings relative to agency programs. (A list of citations appears 
at the end of the chapter.) Manual for Administrative Law Judges 
(rev. ed. 1982), contains a detailed discussion of procedures for the 
conduct of hearings and a collection of model forms. 

Alternative Means of Dispute Resolution. The Administrative 
Dispute Resolution Act specifically provides agencies the authority 
to employ mediation, arbitration, and other consensual methods of 

'^Whiie the APA does ikX forbid ex pane conucu in infonnAl njlein«lun£« the 
Conference haf recommended agency prtciicet for making the public aware of moit of 
Ihote Ihat do occur. See Conference Recommendationi T7-3 and 80-^, at 1 CFR Part 305 
(1992); AdmintArativc Conference of the U.S., A Guide to Federal Agency Rulemaking (2d 
cd. 1991). 
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dispute resolution in resolving cases under the APA and in other 
kinds of agency disputes. The legislation specifically establishes a 
federal policy encouraging ADR in place of more costly, time 
consuming adjudication. While no agency is forced to use ADR 
techniques, the legislation requires each agency head to undertake a 
review of typical agency litigation and administrative disputes to 
assess where ADR techniques will be useful. The Act is discussed 
in greater detail ui Chapter 3. 

Miscellaneous Provisions. Section SS5 states various 
procedural rights of private parties, which may be incidental to 
rulemaking, adjudication, or the exercise of any other agency 
authority. Section 5SS(b) addresses appearances in agency 
proceedings by parties, counsel, and other interested persons. 
Section SSS(c) provides that a person compelled to submit data or 
evidence is entitled to a copy or transcript, except that in nonpublic 
investigations this may be limited to a right to inspect the official 
transcript. Additional provisions of section 555 relate to subpoenas 
and to the requirement of prompt notice of denials of applications, 
petitions, or other requests made to agencies. 

Section 558 is a rarely invoked section of the APA. Seaion 
558(b) makes clear the requirement that agency rules, orders, and 
sanctions be within the jurisdiction delegated to the agency and 
otherwise authorized by law. Section 558(c) contains some special 
notice provisions and other procedural requirements for handling 
applications, suspensions, revocations, or license renewals. 



Legislative History: ^^ 

The legislative history of the Administrative Procedure Act 
begins with the Final Report of the Attorney General's Committee 
on Administrative Procedure in 1941. This report led to the 
introduction in Congress of the so-called majority and minority 
bills, respectively designated as S. 675 and S. 674, 77th Cong., 1st 
Sess. These bills, together with S. 918, formed the basis for 
extensive hearings held in 1941 before a subcommittee of the 
Senate Conunittee on the Judiciary. In 1945, the House Committee 
on the Judiciary held brief hearings on various administrative 
procedure bills, of which H.R. 1203, 79th Cong., 1st Sess., was 



^^The tummary of legislative hifiory ii uken from the Attorney Generari Maniul, 
p. 8. 
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the precursor of the Act as passed. Also in June 1945, the Senate 
Committee on the Judiciary issued a comparative print, with 
comments, which is an essential part of the legislative history. The 
committee reports on the Act are Sen. Rep. No. 752, 79th Cong., 
1st Sess. and H.R. Rep. No. 1980, 79th Cong., 2d Sess. In 
October 1945, the attorney general, at the request of the Senate 
Committee on the Judiciary, submitted a letter, with memorandum 
attached, setting forth the understanding of the Department of 
Justice as to the purpose and meaning of the various provisions of 
the bill (S. 7). This letter and memorandum constitute Appendix B 
of the Senate Committee Report and also appear as an appendix in 
the Attorney General's Manual. 



Source Note: 

The Senate and House debates plus the documents mentioned in 
the preceding paragraph, other than the Final Report of the 
Attorney General's Committee, are compiled in S. Doc. No. 248, 
79th Cong., 2d Sess. (1946), entitled Administrative Procedure 
Aa-Legislative History 1944-46. The Final Report was published 
as S. Doc. No. 8, 77th Cong., 1st Sess. (1941). The Attorney 
General's Manual on the Administrative Procedure Aa (1947) is a 
contemporaneous interpretive guide to the original language of the 
Act (see Appendix). 

Individual agencies have adopted, within the framework of the 
APA, procedural rules for the conduct of rulemaking and 
adjudication. A list of citations to these rules appears below. 

The Conference's comprehensive Guide to Federal Agency 
Rulemaking (2d ed. 1991) discusses the entire rulemaking process. 
The Guide contains an extensive bibliography. The Conference has 
also published a Manual for Administrative Law Judges (rev. ed. 
1982). The Manual, now under revision, is a handbook of practice 
in the conduct of hearings. (These volumes are available from the 
Government Printing Office.) Persons interested in negotiated 
rulemaking or ADR in APA adjudication should consult the 
separate ACUS Sourcebooks on these subjects and the other 
materials listed in the Bibliography sections of Chapters 3 and 14. 
The Conference's Direaory of Administrative Hearing Facilities 
(1984) lists courtrooms and other locations in each state where 
agency hearings may be held. (Single copies of the Directory are 
available from the Conference.) 
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The Conference has sponsored numerous studies of nilemaking 
and adjudication procedures, and has recommended various 
improvements in agency practice. A complete list of its 
reconmiendations appears in volume 1 of the Code of Federal 
Regulations; a bibliography of publications by and reports to the 
Conference ^>peared in the Administrative Law Review (1987) (see 
Bibliography). 
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Citations: 

5 UoS.C. §§701-706, originally enacted as Administrative 
Procedure Act §10; significantly amended by Pub. L. No. 94-574, 
90 Stat. 2721; 28 U.S.C. §§1331, 21 12, 2341-51. 



Overview: 

APA Provisions. The principal statutory authority governing 
judicial review of agency action is 5 U.S.C. §§701-706, which 
codifies section 10 of the Administrative Procedure Act, (The 
APA's text may be found in the Appendix to Chapter 1.) Seaions 
701-706 constitute a general restatement of the principles of 
judicial review embodied in many statutes and judicial decisions; 
however, they leave the mechanics regarding judicial review to be 
governed by other statutes or court rules. ^ 

Seaion 701 embodies the basic presumption that judicial review 
is available as long as no statute precludes such relief or the action 
is not one conmiitted by law to agency discretion. {Abbott 
Laboratories v. Gardner, 387 U.S. 136, 140 (1967); Citizens To 
Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 410 (1971)). 
Preliminary or interlocutory actions are ordinarily reviewable only 
on review of the final agency action. (See, e.g., Association of 
National Advertisers, Inc, v. FTC, 565 F.2d 237 (2d Cir. 1977)). 
In those situations where preliminary or interlocutory actions are 
immediately reviewable, any suit seeking such relief that might 
affect a court of appeals' jurisdiction over a final agency decision is 
subject to exclusive review in the court of appeals rather than 
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district court. (See Telecommunications Research & Action Center 
V, FCC, 750 F.2d 70 (D.C. Cir, 1984).) 

Section 702 is designed to govern tte issue of who has standing 
to diallenge agency action.^ It sets forth the general principle that 
a person suffering legal wrong or adversely affeaed or aggrieved 
by agency action is entitled to judicial review of that aaion. The 
phrase "legal wrong" merely connotes such wrong as statutes or 
court decisions identify as constituting grounds for judicial review. 
The determination of who is "adversely affected or aggrieved" 
reflects judicial evolution of the law of standing; the courts make 
their determmation based on constitutional and statutory 
requirements.^ 

Section 703 deals with the form and venue of the judicial review 
proceeding. Briefly, there are three types of review proceedings: 

■ "Statutory review," a review proceeding 
specifically provided by statute for the agency 
action in question (e.g., a proceeding to review a 
rule of the Federal Trade Conmiission under 
15 U.S.C. §57a(e)); 

■ "Nonstatutory review," a review through a 
suit against the agency or its officers for 
declaratory or injunaive relief or habeas coq)us in 
a court of competent jurisdiaion; 

■ A civil or criminal enforcement proceeding 
instituted by the government or possibly by a 
private party that involves the validity of agency 
action. 

Where a statutory proceeding is provided, such review is 
frequently, though not always, in the courts of appeals. 
Nonstatutory review proceedings and enforcement proceedings are 
almost invariably brought in the U.S. distria courts. Where there 
is an adequate statutory review provided, a party may not seek 
nonstatutory review. However, review is available in an 
enforcement proceeding except where a prior opportunity for 
judicial review was adequate and expressly or impliedly exclusive.^ 



^Davii. 4 Admimttntive Uw Trutiae 219-20 (1983). 

^Aaomey General's Manual on the Administrative Procedure Act 96 (1947). 

^W.«t 99-100. 
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Seaion 704 provides that "agency aaion made reviewable by 
statute and final agency action for which there is no other adequate 
remedy in a court are subject to judicial review/ Agency action 
under the APA "includes the whole or a part of any agency rule, 
order, license, sanction, relief, or the equivalent or denial thereof, 
or failure to act." 5 U.S.C. §551(13). 

Section 705 authorizes a reviewing court to postpone the 
effectiveness of agency aaion or preserve the status or rights 
affeaed by an agency's order pending completion of judicial 
review proceedings. The standards for deciding requests for stays 
of agency action are set out in Virginia Petroleum Jobbers Ass'n v. 
FPC, 259 F.2d 921 (D.C. Cir. 1958), as elaborated by the court's 
decisions in Washington Metropolitan Area Transit Comm'n v. 
Holiday Tours, Inc., 559 F.2d 841 (D.C. Cir, 1977), Wisconsin 
Gas Co, V. FERQ 758 F.2d 669 (D.C. Cir. 1985), and Cuomo v. 
NRC, 772 F.2d 972 (D.C. Cir. 1985). 

Section 706 sets forth the scope of review of agency actions. 
The case law on the subject of scope of review is rich and varied 
and cannot easily be summed up. In general, the scope of review 
depends on the nature of the agency determination under challenge. 
Agency conclusions on questions of law are reviewed de novo. 
When a court reviews an agency's construction of the statute it 
administers the court is required to uphold Congress' intent where 
Congress has directly spoken to the precise statutory question at 
issue. If the statute is silent or ambiguous with respea to the 
specific issue, however, the agency's interpretation of the statute 
must be upheld if the agency's construaion of the statute is 
permissible. (See Chevron U.S.A., Inc. v. Natural Resources 
Defense Council. Inc., 467 U.S. 837, reh'g denied 468 U.S. 1227 
(1984); INSv. Cardoza-Fonseca, 480 U.S. 421 (1987)). 

Agency exercises of judgment or discretion are reviewed under 
the "arbitrary, capricious, abuse of discretion" standard. Under 
this standard, an agency determination will by upheld if it is 
rational, based on consideration of the relevant factors, and within 
the scope of the authority delegated to the agency by statute. The 
agency must examine the relevant data and articulate a satisfactory 
explanation for its action, including a rational connection between 
the facts found and the choices made. A court is not to substitute 
its judgment for that of the agency. (See Motor Vehicle 
Manufacturers Ass'n v. State Farm Mutual Auto. Ins. Co., 463 
U.S. 29, 42^3 (1983)). 

Agency determinations of fact are reviewed under the 
"substantial evidence" test when the agency determination is 
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reviewed on die record of an agency bearing required by statute. 
(See Consdo v. FMC, 383 U.S. 607, 618-21 (1966), citing 
Universal Camera Corp. v. NLRB, 340 U.S. 474 (1951).) 
Otherwise, factual determinations are also subject to the arbitrary 
or capricious standard, except for the fairly unusual situation in 
which the facts are subject to trial de novo by the reviewing court. 
However, the courts themselves have difficulty in applying the fme 
distinction between the arbitrary or c^ricious and the substantial 
evidence tests. The tests converge where an agency's 
determination is based on a mix of factual and judgmental 
conclusions (see, e.g., Amoco Oil Co. v. EPA, 501 F.2d 722, 739- 
741 (D.C. Cir. 1974)) and may be identical where an agency*s 
factual support is concerned. (See Ass'n of Data Processing 
Service Organizations, Inc. v. Board Governors of the Federal 
Reserve System, 745 F.2d 677 (D.C. Cir. 1984).) 

Section 706 contains a rule of harmless error. A court will not 
overturn an agency's decision even if the agency committed some 
error unless the error was genuinely harmful or prejudicial. (See 
Dolcin Corp. v. FTC, 219 F.2d 742 (D.C. Cir. 1954), cert, denied 
348 U.S. 981 (1955).) 

Illustrative Statutory Provision. The Administrative Orders 
Review Ad (28 U.S.C. §§2341-2351) is a special statutory 
provision governing review of the aaions of several different 
agencies. It provides for review in the courts of appeals for certain 
fmal orders of the Federal Communications Commission, the 
Secretary of Agriculture (under the Packers and Stockyards Act 
and the Perishable Agricultural Commodities Aa), the Federal 
Maritime Commission, the Maritime Administration, the Nuclear 
Regulatory Commission and the Interstate Commerce Commission, 
and it specifies the procedure for instituting such review 
proceedings. Venue of die proceedings is in the judicial circuit 
where the petitioner resides or has its principal office or in the 
Coun of Appeals for the District of Columbia Circuit (28 U.S.C. 
§2343). 

The "orders* that may be reviewed under the Administrative 
Orders Review Act include not only fmal orders in adjudicative 
proceedings, but also orders promulgating agency rules of general 
applicability (see Gage v. V.S, Atomic Energy Commission, 479 
F.2d 1214, 1218-19 (D.C, Cir. 1973); United States v. Swrer 
Broadcasting Co., 351 U.S. 192 (1956)). However, because under 
28 U.S.C, §2344, a review proceeding may be initiated by "any 
pany aggrieved by the final order," some courts have held that one 
who did not participate in the administrative proceeding resulting 
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in the order may not seek review under the Act (Gage v. U.S. 
Atomic Energy Commission, 479 F,2d at 1217-18). 

Seaioo 2344 provides that review must be sought within 60 
days of the entry of the agency order about which a person 
complains. Failure to seek judicial review within 60 days renders 
a request for review untimely. (See BJ. McAdams, Inc. v. ICC^ 
551 F.2d 1112 (8th Cir. 1977).) This requirement may create 
problems with respect to persons seeking relief from a rule some 
time after its issuance. Where a dispute over a rule arises after its 
issuance, some courts will deem the 60-day period to run from the 
agency's denial of the pany's request for amendment or waiver of 
the rule, rather than from the issuance date {Cf, Baltimore Gas dt 
Electric Co. v. ICC, 672 F.2d 146. 149-50 p.C. Cir, 1982); 
Investment Co, Institute v. Board of Governors of the Federal 
Reserve System, 551 F.2d 1270, 1280-82 (D.C. Cir. 1977); Gage 
V. U,S, Atomic Energy Commission, 479 F.2d at 1222). 

Sovereign Immunity. For many years proceedings for non- 
statutory review were subject to possible dismissal on the ground 
that the government had not consented to be sued. The case law on 
the availability of the sovereign immunity defense was in hopeless 
disarray, but a careful pleader could usually bring his case within 
one of the recognized exceptions to the doctrine. In 1976 in 
response to recommendations from the Conference and the 
American Bar Association, Congress enacted Pub. L. No. 94-574, 
which amended 5 U.S.C. §702 to abolish the defense of sovereign 
immunity in any action in a court of the United States seeking 
relief other than money damages and based on a claim that an 
agency or officer acted or failed to act in an official capacity or 
under color of legal authority. It is important to emphasize that the 
purpose of Pub. L. No. 94-574 was to abolish the technical defense 
of sovereign immunity in proceedings for nonstatutory review 
(Food Town Stores, Inc. v. EEOC, 708 F.2d 920, 922 (4th Cir. 
1983), cen, denied 465 U.S. 1005 (1984)), and not to eliminate 
other more substantive limitations on judicial review such as the 
plaintiffs lack of standing or failure to exhaust administrative 
remedies, or thai the action in question is not ripe for review. 
Pub. L. No. 94-574 also eliminated several other technical 
obstacles to suits for judicial review.^ 

^&n addition lo amending teciton 702 to abolish the defense of toverrign immunity, 
Pub. L. No. 94-574 amended section 703 lo deal with the problem of misnomer of 
govemmem defendant, amended 28 U.S.C. §133 1(a) to permit nonstatutory review cases 
to be brought in district courts on the basis of federal question juhsdiciion without regard to 
Ihe amount in controversy, and amended 28 U.S.C. §139 1(e) to permit a platntifT to use the 
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Jurisdiction. Where the relevant statute expressly provides for 
judicial review in a particular court or courts, the statute itself 
operates as a grant of subject matter jurisdiction to the courts 
specified. In 1977 the Supreme Courts resolving a longstanding 
conflict of views, held that Ae Admmistrative Procedure Aa, 
section 702, was not itself a grant to the federal district courts of 
jurisdiction over review proceedings {Califano v. Sanders, 430 
U.S. 99 (1977)). Consequently, the jurisdictional basis for 
proceedings for review other than those expressly provided for by 
statute must be found else\(4iere, such as chapter 85 of title 28, 
U.S.C, which describes the jurisdiction of United States district 
courts. Section 1331 of title 28, which grants the district courts 
original jurisdiction of all civil actions arising under the 
Constitution, laws, or treaties of the United States, provides an 
adequate jurisdictional basis for substantially any review 
proceeding challenging agency action. Prior to 1976 seaion 1331 
could be invoked only when the amount in controversy was at least 
$10,000. However, Pub. L. No. 94-574, the sutute that abolished 
the sovereign immunity defense, also eliminated the jurisdictional 
amount in actions against the United States or its officers; in 1980 
the jurisdictional amount was deleted in all cases under section 
1331. 

In the Federal Courts Improvement Act of 1982, Congress 
authorized any federal court without jurisdiction over a civil action 
that is filed with it (including a petition for review of agency 
action) to transfer the action to a court where such cases could have 
been brought in the first instance, if it is in the interest of justice to 
do so. 28 U.S.C. §1631. See. generally. Air Line Pilots Ass'n, 
Im'l V. CAB, 750 F.2d 81, 84-85 (D.C. Cir. 1984). 

Fonim Selection. 28 U.S.C. §2112 governs the procedures for 
filing the record on review by the agency in the courts of appeals 
and the resolution of conflicts where proceedings have been 
instituted in two or more courts of appeals with respect to the same 
agency order. Seaion 2112(a) provides that the agency shall file 
the record (or, if local court rules permit, a certified list of the 
materials comprising the record) in a designated court of appeals. 
If only a single petition for review is filed within 10 days after 
issuance of an agency's order, the agency shall file the record in 

•ection'i provisioos for biXMd venue and exinterritorial service of process tgainsi 
govemmem defendanu despite the presence in the action of a nonfederal defendant. These 
chansca h<d all been recommended by the Administrative Conference. See S. Rep. No. 94- 
996 and H.R. Rep. No. 94-1656, 94th Cong. 2d Sess.. 1976 U.S. Code Cong. &, Ad. News 
6121. 



JiJoiriAL Ri-vinw or AonNCY Action 2 1 ' 



that coua of appeals notwithstanding the subsequent institution of 
any other court proceedings for review of the same order. If two 
or more petitions for review of the same agency order are filed in 
different courts of appeals within 10 days after issuance of the 
agency's order, the agency shall notify the judicial panel on 
multidistria litigation, which shall by means of random seleaion 
designate one court of appeals ifrom among the courts in which 
petitions were filed to hear the case; the panel shall consolidate all 
petitions for review in that court and the agency shall thereafter file 
the record in the designated court. In all other circumstances, the 
agency shall file the record in the court of appeals in which 
proceedings with respea to the order were first instituted. The 
random selection provisions in seaion 2112(a)(3) were established 
by Pub. L. No. 100-236, 101 Stat. 1731 (1988), to implement the 
Conference's recommendation to eliminate so-called "races to the 
courthouse** (Administrative Conference Recommendation 80-5, 
Eliminating or Simplifying the "Race to the Courthouse" in Appeals 
from Agency Action, I CFR §305.80-5 (1988)).^ 

Section 2112(a)(5) requires all courts in which proceedings are 
instituted, other than the court in which the record is filed, to 
transfer those proceedings to the court in which the record is filed. 
The section nonetheless authorizes the court in which the record is 
filed to transfer all proceedings to any other court of appeals for 
the convenience of the parties and in the interest of justice. 
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IS51. IDeTinitioiK. 

5552. IPublic infoniutioii; agcnqr aides, opinioiis, orden, records, and 
pirooeeduigs* 

i552a. Records about indiTiduals.' 
(SS2b. Open meetings. 

5553. Rulemaking. 

5554. Adijudications. 
fiSSS. Ancillary matters. 

15S6. Hearings; presidii^ employees; powers and duties; burden of 

ponoof; eridenoe; record as ba^ of decision* 

fiS57.Initial decisions; oonciusiTeness; reriew by agency; submissions 

by parties; contents of decisions; record. 

SS58. Imposition of sanctions; detennination of applications for 

licenses; suspension, rerocation, and expiration of licenses. 

ISS9. Effect on other laws; effect of subsequent statute. 

• • « ^ 

S55L DeTinitions 

For the purpose of this subchapder— - 

(1) "agency* means each authority of the Government of the United Staten, 
whether or not it is within or subject to review by another agency, but does not 
include — 

(A) the Congress; 

(B) the courts of the United Sutes; 

(C) the governments of the lerritories or possessions of the United 
Staues; 

(D) the government of the District of Columbia; or except as to the 
requirements of section 552 of this title; 

(E) agencies composed of representatives of the parties or of 
representatives of organizations of the parties to the disputes determined by 
them; 

(F) courts martial and military commissions; 

(G) military authority exercised in the field in time of war or in 
occupied territory; or 



'So in original. Docs not conform to section catchline. 
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(H) fimctioiis conferred by sectiont 1738, 1739. 1743. and 1744 of 
title 12; chapter 2 of title 41; or lectiottt 1622. 18S4. 1891-1902. and former 
•ectkm 1641(b)(2). of title 50. appendix; 

(2) "person* includes an individual, partnership, corporation, association, or 
public or private organization other than an agency; 

(3) "party* includes a person or agency named or adnutted as a party, or 
properly seddng and entitled as of right to be admitted as a party, in an agency 
proceeding, and a person or agency admitted by an agency as a party for limited 
purposes; 

(4) "rule" means the whole or a part of an agency sutement of general or 
particular applicability and future effect designed to implement, interpret, or 
prescribe law or policy or describing the organiration, procedure, or prsctice 
requirements of an agency and includes the approval or prescription for the future 
of rates, wages, corporate or financial structures or reorganizations thereof, 
prices, facilities, appliances, services or allowances therefor or of valuations, 
costs, or accounting, or practices bearing on any of the foregoing; 

(5) "rule making* means agency process for formulating, amending, or 
repealing a rule; 

(6) "order* means the whole or a part of a final disposition, whether 
afiinnative, negative, injunctive, or declaratory in form, of an agency in a matter 
other than rule making but including licensing; 

(7) "adjudication" means agency process for the formulation of an order; 

(8) *license" includes the whole or a part of an agency permit, certificate, 
approval, registration, charter, membership, statutory exemption or other form of 
permission; 

(9) *licensing" includes agency process respecting the giant, renewal, denial, 
revocation, suspension, annulment, withdrawal, limitstion, amendment, 
modification, or conditioning of a license; 

(10) "sanction" includes the whole or a part of an agency — 

(A) prohibition, requirement, limitation, or other condition affecting 
the freedom of a person; 

(B) withholding of relief; 

(C) imposition of penalty or fine; 

(D) destruction, taking, seizure, or withholding of property; 

(£) assessment of damages, reimbursement, restitution, compensation, 
costs, charges, or fees; 

(F) requirement, revocation, or suspension of a license; or 

(G) taking other compulsory or restrictive action; 

(11) "relief includes the whole or a part of an agency— 

(A) grant of money, assistance, license, authority, exemption, 
exception, privilege, or remedy; 

(B) recognition of a claim, right, immunity, privilege, exemption, or 
exception; or 

(C) taking of other action on the application or petition of. and 
beneficial to. a person; 

(12) "agency proceeding' means an agency process as defined by paragraphs 
(5). (7). and (9) of this section; 

(13) "agency action" includes the whole or a part of an agency rule, order, 
license, sanction, relief, or the equivalent or denial thereof, or failure to act; and 



ADMD4ISTI(AT!VE PROCEDURE ACT 



19 



I 

I 



(14) "ex pAite oommunicaiLioa* metiu «n onl or wrinen oocnmunicatioo not 
on the fNiblie reooid with iretpeet to which neAsoiuble prior nocioe to tik pftitka k 
noi fiven, but it thftll not include roquetts for status repom oo any matter or 
pfooeeding covered by thtfi subchi^iter. 

(Pub. L. No. 89554, Sept 6. 1966. 80 StaL 381; Pub. L. No. 94-409. J4(b), 
SepL 13. 1976. 90 Stat. 1247.) 

• • • • 

§SS2o Public information; agency rules, opinions, orders, records, and 
pn>ceedings 

(a) Each agency shall make available to the public infonnacion as follows: 

(1) Each agency shall separately stale and currently publish in the Federal 
Register for the guidance of the public- 

(A) descriptions of its central and field organization and the 
established places at which, the employees (and in the case of a uniformed 
service, the members) from whom, and the methods whereby, the public may 
obtain information, make submittals or requests, or obtain decisions; 

(B) sutemcnts of the general course and method by which its functions 
are channeled and determined, including the nature and requirements of all 
formal and informal procedures available; 

(C) rules of procedure, descriptions of forms available or the places at 
which forms may be obtained, and instructions as to the scope and contents of 
all papers, reports, or examinations; 

(D) substantive rules of general applicability adopted as authorized by 
law, and statements of general policy or inierprcUtions of general applicability 
formulated and adopted by the agency; and 

(£) each amendment, revision, or repeal of the foregoing. 
Except to the extent that a person has actual and timely notice of the terms 
thereof, a person may not in any manner be required to resort to, or be adversely 
affected by. a matter required to be published in the Federal Register and not so 
published. For the purpose of this paragraph, matter reasonably available to the 
class of persons affected thereby is deemed published in the Federal Register 
when incorporated by reference therein with the approval of the Director of the 
Federal Register. 

(2) Each agency, in accordance with published rules, shall make available for 
public inspection and copying- 

(A) fmal opinions, including concurring and dissenting opinions, as 
well as orders, made in the adjudication of cases; 

(B) those suiemenis of policy and inicrprciaiions which have been 
adopted by the agency and arc not published in the Federal Register; and 

(C) administrative staff manuals and mslruciions to suff that affect a 
member of the public: 

unless the muicrittls arc prompily published and copies olicrcd for siilc. To the 
extent required to prevent a clearly unwarranicd invasion of personal privacy, an 
agency may delete identifying dcuib when ii makes available or publishes an 
opinion, SLaiemcni of policy, inierpreuiion. or suff manual or msiruciion. 
However, in each case the jusiificaiion for the deletion shall be explained fully in 
writing. Each agency shall also maintain and make available for public ins(>cclion 
and copying curreni indexes providing identifying information for ihc public as to 
any matter issued, adopted, or promulgated after July 4. 1967. and required by 
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this paragraph to be made available or published. Each ageney shall promptly 
publish, quarterly or more frequently, and distribute (by sale or otherwise) copies 
of eaeh index or supplements thereto unless it determines by order published in 
the Federal Register that the publication would be unnecessary and impracticable, 
in which case the agency shall nonetheleu provide copies of such index on 
request at a coat not to exceed the direct cost of duplication. A final order, 
opinion, statement of policy, interpretation, or staff manual or instruction that 
affects a member of the public may be relied on, used, or cited as precedent by an 
agency against a party other than an agency only if— 

(i) it has been indexed and either made available or published as 

provided by this paragraph; or 

(ii) the party has actual and timely notice of the terms thereof. 

(3) Except with respect to the records made available under paragraphs (1) 
aiui (2) of this subsection, each agency, upon any request for records which (A) 
reasonably describes such records and (B) is made in accordance with published 
rules stating the time, place, fees (if any), and procedures to be followed, shall 
make the records promptly available to any person. 

(4)(A)(i) In order to carry out the provisions of this section, each agency shall 
promulgate regulations, pursuant to notice and receipt of public comment, 
specifying the schedule of fees applicable to the processing of requests under this 
section and establishing procedures and guidelines for determining when such fees 
should be waived or reduced. Such schedule shall conform to the guidelines which 
shall be promulgated, pursuant to notice and receipt of public comment, by the 
Director of the Office of Management and Budget and which shall provide for a 
uniform schedule of fees for all agencies. 

fii) Such agency regulations shall provide that- 

(I) fees shall t>e limited Xo reasonable standard charges for 
document search, duplication, and review, when records arc requested for 
commercial use; 

(II) fees shall be limited to reasonable standard charges for 
document duplication when records are not sought for commercial use and 
the request b made by an educational or noncommercial scientific 
institution, whose purpose is scholarly or scientific research; or a 
representative of the news media; and 

(III) for any request not described in (I) or (II). fees shali be 
limited to reasonable standard charges for document search and duplication. 

(iii) Documenu shall be furnished without any charge or at a charge 
reduced below the fees established under clause (ii) if disclosure of the 
information is in the public interest because it is likely to contribute 
significantly to public understanding of the operations or activities of the 
government and is not primarily in the commercial interest of the requester. 

(iv) Fee schedules shall provide for the recovery of only the direct 
costs of search, duplication, or review. Review costs shall include only the 
direct costs incurred during the initial examination of a document for the 
purposes of determining whether the documents must be disclosed under this 
section and for the purposes of withholding any portions exempt from 
disclosure under this section. Review costs may not include any costs incurred 
in resolving issues of law or policy that may be raised in the course of 
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processing s request under this section. No fee may be charged by any agency 
under this section- 

(0) if the costs of routine collection and processing of the fee arc 
likely to equal oir exceed the amount of the fee; or 

(I!) ^or any request described in clause (ii) (II) or (IH) of this 
subparagraph for the first two hours of search time or for the first one 
hundred pages of duplication. 

(v) No agency may require advance payment of any fee unless the 
requester has previously failed to pay fees in a timely fashion, or the agency 
has determined that the fee will exceed S250. 

(vi) Nothing in this subparagraph shall supersede fees chargeable 
under a sutute specifically providing for selling the level of fees for particular 
types of records. 

(vij) In any action by a requester regarding the waiver of fees under 
this section, the coun shall determine the matter de novo: Provided, That the 
court's review of ahe matter shall be limited to the record before the agency. 

(B) On complaint, the district court of the United States in the district in which 
the complainant resides, or has his principal place of business, or in which the 
agency records are situated, or in the District of Columbia, has jurisdiction to 
enjoin the agency from withholding agency records and to order the production of 
any agency records improperly withheld from the complainant. In such a case the 
court shall determine the maUer de novo, and may examine the contents of such 
agency records in camera to determine whether such records or any part thereof 
shall be withheld under any of the exemptions set forth in subsection (b) of this 
section, and the burden is on the agency to sustain its action. 

(C) Notwithstanding any other provision of law, the defendant shall serve an 
answer or otherwise plead to any complaint made under this subsection within 
thirty days after service upon the defendant of the pleading in which such 

' complaint is made, unless the court otherwise directs for good cause shown. 

1(D) Repealed. Pub. L. No. 98-620. title IV, §402(2), Nov. 8. 1984, 98 Stat. 

3357.] 

(E) The coun may assess against the United States reasonable attorney fees 

and other litigation cosu reasonably incurred in any case under thi^ section in 

which the complainant has substantially prevailed. 
j (F) Whenever the court orders the production of any agency records 

improperly withheld from the complainant and assesses against the United States 
I reasonable attorney fees and other litigation costs, and the coun additionally 

) issues a written finding that the circumstances surrounding the withholding raise 

I questions whether agency personnel acted arbitrarily or capriciously with respect 

' to the withholding. i\\c Special Counsel shall promptly initiate a proceeding to 

: determine whether disciplinary action is warranted against the officer or employee 

who was primarily responsible for the withholding. The Special Counsel, after 
' investigation and consideration of the evidence submitted, shall submit his 

findings and recommendations to the administrative authority of the agency 
f concerned and shall send copies of the findings and recommendations to the 

' officer or employee or his rcprescnuiivc. The administrative authority shall take 

! the corrective action that the Special Counsel recommends. 
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(G) In the event of noncompluince with the order of the court, the district 

couft may punish for contempt the tesponsible employee, and in the case of a 

uniformed seivice, the responsible member. 

(5) Each agency having more than one member shall maintain and make 

available for public inspection a record of the final votes of each member in every 

agency proceeding. 

(6)(A) Each agency, upon any request for records made under paragraph (1), 

(2), or (3) of this subsection « shall- 

(i) determine within ten days (excepting Saturdays, Sundays, and legal 
public holidays) after the receipt of any such request whether to comply with 
such request and shall immediately notify the person making such request of 
such determination and the reasons therefor, and of the right of such person to 
appeal to the head of the agency any adverse determination; and 

(ii) make a determination with respect to any appeal within twenty 
days (excepting Saturdays. Sundays, and legal public holidays) after the 
receipt of such appeal. If on appeal the denial of the request for records is in 
whole or in part upheld, the agency shall notify the person making such 
request of the provisions for judicial review of that determination under 
paragraph (4) of this subsection. 

(B) In unusual circumstances as specified in this subparagraph, the lime limits 
prescribed in either clause (i) or clause (ii) of subparagraph (A) may be extended 
by written notice to the person making such request setting forth the reasons for 
such extension and the date on which a determination is expected to be 
dispatched. No such notice shall specify a date that would result in an extension 
for more than ten working days. As used in this subparagraph, 'unusual 
circumstances" means, but only to the extent reasonably necessary to the proper 
processing of the particular request— 

(i) the need to search for and collect the requested records from field 
facilities or other establishments that are separate from the office processing 
the request; 

(ii) the need to search for, collect, and appropriately examine a 
voluminous amount of separate and distinct records which are demanded in a 
single request; or 

(iii) the need for consultation, which shall be conducted with all 
practicable speed, with another agency having a substantial interest in the 
determination of the request or among two or more components of the agency 
having substantial subject-matter interest therein. 

(C) Any person making a request to any agency for records under paragraph 
(1). (2), or (3) of this subsection shall be deemed to have exhausted his 
administrative remedies with respect to such request if the agency fails to comply 
with the applicable time limit provisions of this paragraph. If the Govcmmcnl can 
show exceptional circumstances exist and that the agency is exercising due 
diligence in responding to the request, the court may reuin jurisdiction and allow 
the agency additional time to complete its review of the records. Upon any 
determination by an agency to comply with a request for records, the records shall 
be made promptly available to such person making such request. Any notification 
of denial of any request for records under this subsection shall set forth the names 
and titles or positions of each person responsible for the denial of such request. 

(b) This section docs not apply to matters that arc- 
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(1)(A) specifically authorized under criteria established by an Executive order 
to be kept secret in the interest of national defense or foreign policy and (B) are in 
fact properly classified pursuant to such Executive order; 

(2) related solely to the internal personnel rules and practices of an agency; 

(3) specifically exempted from disclosure by sutute (other than section 552b 
I of this title), provided that such sutute (A) requires that the matters be withheld 

from the public in such a manner as to leave no discretion on the issue, or (6) 
t establishes particular criteria for withholding or refers to particular types of 

I matters to be withheld; 

I (4) trade secrets and commercial or financial information obtained from a 

person and privileged or confidential; 

(5) inter-agency or intra-agency memorandums or letters which would not be 
, available by law to a party other than an agency in litigation with the agency; 

I (6) personnel and medical files and similar files the disclosure of which would 

^ constitute a clearly unwarranted invasion of personal privacy; 

(7) records or information compiled for law enforcement purposes, but only to 
, the extent that the production of such law enforcement records or information (A) 

could reasonably be expected to interfere with enforcement proceedings, (6) 

would deprive a person of a right to a fair trial or an impartial adjudication, (C) 

could reasonably be expected to constitute an unwarranted invasion of personal 

privacy, (D) could reasonably be expected to disclose the identity of a confidential 

' source, including a State, local, or foreign agency or authority or any private 

institution which furnished information on a confidential basis, and. in the case of 

j a record or information compiled by criminal law enforcement authority in the 

I course of a criminal investigation or by an agency conducting a lawful national 

I security intelligence investigation, information furnished by a confidential source, 

j (E) would disclose techniques and procedures for law enforcement investigations 

I or prosecutions, or would disclose guidelines for law enforcement investigations 

' or prosecutions if such disclosure could reasonably be expected to risk 

circumvention of the law, or (F) could reasonably be expected to endanger the life 

or physical safety of any individual; 

(8) contained in or related to examination, operating, or condition reports 
prepared by, on behalf of. or for the use of an agency responsible for the 
regulation or supervision of financial institutions; or 

(9) geological and geophysical information and data, including maps. 
J concerning wells. 

Any reasonably scgrcgable portion of a record shall be provided to any person 
! requesting such record after deletion of the portions which are exempt under this 

I subsection. 

I (c)(1) Whenever a request is made which involves access to records described 

* in subsection (b)n)(A) and- 

(A) the investigation or proceeding involves a possible violation of criminal 
I law; and 

(B) there is reason to believe thai (i) the subject of the investigation or 
! proceeding is not aware of its pendency, and (ii) disclosure of the existence of the 

records could reasonably be expected to interfere with enforcement proceedings, 
the agency may. during only such time as thai circumsuncc continues, treat the 
records as not subject to the requirements of this section. 
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(2) Wbenever infomunt records maintuncd by t crimiiul law enforcement 
agency under an infonnant't name or perMnal identifier are requested by a third 
paity according to the informant's name or personal identifier, the agency may 
treat the records as not subject to the requiremenu of this section unless the 
infonnant*s status as an informant has been officially confirmed. 

(3) V/benever a request is made which involves access to records maintained 
by the Federal Bureau of Investigation pertaining to foreign intelligence or 
counterintelligence, or international terrorism, and the existence of the records is 
classified information as provided in subsection (b)(1), the Bureau may, as long as 
the existence of the records remains classified information, treat the records as not 
subject to the requirements of this section. 

(d) This section does not authorize withholding of information or limit the 
availability of records to the public, except as specifically stated in this section. 
This section it not authority to withhold information from Congress. 

(e) On or before March 1 of each calendar year, each agency shall submit a 
report covering the preceding calendar year to the Speaker of the House of 
Representatives aiui President of the Senate for referral to the appropriate 
committees of the Congress. The report shall include- 

(1) the number of determinations made by such agency not to comply with 
requests for records made to such agency under subsection (a) and the reasons for 
each such determination; 

(2) the number of appeals made by persons under subsection (a)(6), the rcsuli 
of such appeals, and the reason for the action upon each appeal that results in a 
dental of information; 

(3) the names and titles or positions of each person responsible for the denial 
of records requested under this section, and the number of insunces of 
participation for each; 

(4) the results of each proceeding conducted pursuant to subsection (a)(4)(F), 
including a report of the disciplinary action taken against the officer or employee 
who was primarily responsible for improperly withholding records or an 
explanation of why disciplinary action was not taken; 

(5) a copy of every rule made by such agency regarding this section; 

(6) a copy of the fee schedule and the toul amount of fees collected by the 
agency for making records available under this section; and 

(7) such other information as indicates efforts to administer fully this section. 
The Auomey General shall submit an annual report on or before March 1 of each 
calendar year which shall include for the prior calendar year a listing of the 
number of cases arising under this section, the exemption involved in each case. 
the disposition of such case, and the cost, fees, and penalties assessed under 
subsections (a)(4)(E). (F), and (G). Such report shall also include a description of 
the efforts undertaken by the Department of Justice to encourage agency 
compliance with this section. 

(0 For purposes of this section, the term "agency" as defined in section 551(1) 
of this title includes any executive department, military department. Govemmcni 
corporation. Govcmmeni controlled corporation, or other establishment in the 
executive branch of the Govemmcm (including the Executive Office of the 
President), or any independent regulatory agency. 
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{552a. Records maintained on indiTiduals 
(a) Definitions. 

For purposes of this section- 

(1) the term *«gency* means agency as defined in section 552(e) of this title; 

(2) the term * individual" means a citizen of the United States or an alien 
lawfully admitted for permanent residence; 

(3) the term *" maintain" includes maintain, collect, use, or disseminate; 

(4) the term "record* means any item, collection, or grouping of information 
about an individual that is maintained by an agency, including, but not limited to, 
his education, financial transactions, medical history, and criminal or employment 
history and that contains his name, or the identifying number, symbol, or other 
identifying particular assigned to the individual, such as a fmger or voice print or 
a photograph; 

(5) the term "system of records' means a group of any records under the 
control of any agency from which information is retrieved by the name of the 
individual or by some identifying number, symbol, or other identifying particular 
assigned to the individual; 

(6) the term ''statistical record" means a record in a system of records 
maintained for statistical research or reporting purposes only and not used in 
whole or in part in making any determination about an identifiable individual, 
except as provided by section 8 of title 13; 

(7) the term "routine use" means, with respect to the disclosure of a record, 
the use of such record for a purpose which is compatible with the purpose for 
which it was collected; 

(8) the term "matching program"- 

(A) means any computerized comparison of- 

(i) two or more automated systems of records or a system of records 
with non-Federal records for the purpose of- 

(I) establishing or verifying the eligibility of, or continuing 
compliance with statutory and regulator)' requirements by. applicants for. 
recipients or beneficiaries of, participants in, or providers of services with 
respect to, cash or in-kind assistance or payments under Federal benefit 
programs, or 

(II) recouping payments or delinquent debts under such Federal 
benefit programs, or 

(ii) iwo or more automated Federal personnel or payroll systems of 
records or a system of Federal personnel or payroll records with non-Federal 
records, 

(B) but docs not include- 

(i) matches performed to produce aggregate siatisiical data without any 
personal identifiers; 



(ii) matches pcrfonned to support any research or statistical project, 
the specific data of which may not be used to make decisions concerning the 
rights, benefits, or privileges of specific individuals; 

(iii) matches performed, by an agency {or component thereof) which 
performs as its principal function any activity penaining to the enforcement of 
criminal laws, subsequent to the initiation of a specific criminal or civil law 
enforcement investigation of a named person or persons for the purpose of 
gathering evidence against such person or persons; 

<iv) matches of Lax information (1) pursuant to section 6103(d) of the 
Internal Revenue Code of 1986. (II) for purposes of tax administration as 
defined in section 6103(b)(4) of such Code, (III) for the purpose of 
intercepting a tax refund due an individual under authority granted by section 
464 or 1 137 of the Social Security Act; or (fV) for the purpose of intercepting 
a ux refund due an individual under any other tax refund intercept program 
authorized by statute which has been determined by the Director of the Office 
of Management and Budget to contain verification, notice, and hearing 
requirements that are substantially similar to the procedures in section 1 137 of 
the Social Security Act; 

(v) malches- 

(I) using records predominantly relating to Federal personnel, 
that are performed for routine administrative purposes (subject to guidance 
provided by the Director of the Office of Management and Budget pursuant 
to subsection (v)); or 

(II) conducted by an agency using only records from systems of 
records maintained by that agency; 

if the purpose of the match is not to take any adverse financial, personnel, 
disciplinary, or other adverse action against Federal personnel; or 

(vi) matches performed for foreign counterintelligence purposes or to 

produce background checks for security clearances of Federal personnel or 

Federal contractor personnel; 

(9) the term "recipient agency' means any agency, or contractor thereof, 
receiving records contained in a system of records from a source agency for use 
in a matching program; 

(10) the term "non-Federal agency" means any Slate or local government, or 
agency thereof, which receives records contained in a system of records from a 
source agency for use in a matching program; 

(11) the term "source agency" means any agency which discloses records 
conuined in a system of records to be used in a matching program, or any State 
or local government, or agency thereof, which discloses records to be used in a 
matching program; 

(12) the term "Federal benefit program" means any program administered or 
funded by the Federal Government, or by any agent or State on behalf of the 
Federal Government, providing cash or in-kind assistance in the form of 
payments, grants, loans, or loan guarantees to individuals; and 

(13) the term "Federal personnel' means officers and employees of the 
(jovemmenl of the United Sutes, members of the uniformed services (including 
members of the Reserve Components), individuals entitled to receive immediate 
or deferred retirement benefits under any retirement program of the Government 
of the United States (including survivor benefits). 
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(b) Condidoas of Disclosure. 

No agestcy shall dbclotc any record which u contained in a t3ftteni of records 
by any mcani of communication to any penmi« or to another agency, except 
punuant to a written request by, or wkh fthe prior written consent of, the 
individual to whom the record pertains, unless disclosure of the record would be— 

(1) to those officen and employees of the agency which maintains the record 
who have a need for the record in the performance of thdr duties; 

(2) required under section 552 of this title; 

P) for a routine use as defined in subsection <aK7) of this section and 
described under subsection (cK^KD) of this section; 

(4) to the Bureau of the Census for purposes of planning or carrying out a 
census or survey or related activity pursuant to the provisions of title 13; 

(5) to a recipient who has provided the agency with advance adequate written 
assurance that the record will be used solely as a statistical research or reporting 
record, and the record is to be transferred on a form that is not individually 
identifiable; 

(6) to the National Archives and Records Administration as a record which 
has sufficient historical or other value to warrant its continued preservation by the 
United States Government, or for evaluation by the Archivist of the United States 
or the designee of the Archivist to dctennine whether the record has such value; 

(7) to another agency or to an instrumentality of any governmental jurisdiction 
within or under the control of the United States for a civil or criminal law 
enforcement activity if the activity is authorized by law, and if the head of the 
agency or instrumentality has made a written request to the agency which 
mainuins the record specifying the particular portion desired and the law 
enforcement activity for which the record is sought; 

(8) to a person pursuant to a sho%ving of compelling circumstances affecting 
the health or safety of an individual if upon such disclosure notification is 
transmitted to the last known address of such individual; 

(9) to either House of Congress, or, to the extent of mauer within its 
jurisdiction, any committee or subcommittee thereof, any joint committee of 
Congress or subcommittee of any such joint commiaee; 

(10) to the Comptroller General, or any of his authorized rcpresenutivcs, in 
the course of the performance of the duties of the General Accounting Office; 

(11) pursuant to the order of a court of competent jurisdiction; or 

(12) to a consumer reporting agency in accordance with section 371 1(0 of title 
31. 

(c) Accounting of Certain Disclosures. 

Each agency, with respect to each system of records under its control, shall— 
(1) except for disclosures made under subsections (b)(1) or (b)(2) of this 
section, keep an accurate accounting of- 

(A) the date, nature, and purpose of each disclosure of a record to any person 
or tc another agency made under subsection (b) of this section; and 

(B) the name and address of the person or agency to whom the disclosure is 
made; 



(2) reuin the accounting made under paragraph (1) of this subsection for at 
least five years or the life of the record, whichever is longer, after the disclosure 
for which the accounting is made; 

(3) except for disclosures made under subsection (b)(7) of this section, make 
the accounting made under paragraph (1) of this subsection available to the 
individual named in the record at his request; and 

(4) inform any person or other agency about any correction or notation of 
dispute made by the agency in accordance with subsection (d) of this section of 
any record that has been disclosed to the person or agency if an accounting of the 
disclosure was made. 

(d) Access to Records. 

Each agency that maintains a system of records shall- 

(1) upon request by any individual to gain access to his record or to any 
information peruining to him which is conuined in the system, permit him and 
upon his request, a person of his own choosing to accompany him, to review the 
record and have a copy made of all or any portion thereof in a form 
comprehensible to him. except that the agency may require the individual to 
furnish a written statement authorizing discussion of that individual's record in the 
accompanying person's presence; 

(2) permit the individual to request amendment of a record pertaining to him 
and— 

(A) not later than 10 days (excluding Saturdays, Sundays, and legal public 
holidays) after the date of receipt of such request, acknowledge in writing such 
receipt; and 

(B) promptly, either— 

(i) make any correction of any portion thereof which the individual 
believes is not accurate, relevant, timely, or complete; or 

(ii) infonn the individual of its refusal to amend the record in 
accordance with his request, the reason for the refusal, the procedures 
established by the agency for the individual to request a review of that refusal 
by the head of the agency or an officer designated by the head of the agency, 
and the name and business address of that official; 

(3) permit the individual who disagrees with the refusal of the agency to 
amend his record to request a review of such refusal, and not later than 30 days 
(excluding Saturdays, Sundays, and legal pubbc holidays) from the date on which 
the individual requests such review, complete such review and make a final 
determination unless, for good cause shown, the head of the agency extends such 
30-day period; and if. after his review, the reviewing official also refuses to 
amend the record in accordance with the request, permit the individual to file with 
the agency a concise statement setting forth the reasons for his disagreement with 
the refusal of the agency, and notify the individual of the provisions for judicial 
review of the reviewing offtcial's determination under subsection (g)(1)(A) of this 
section; 

(4) in any disclosure, containing information about which the individual has 
filed a statement of disagreement, occurring after the filing of the statement under 
paragraph (3) of this subsection, clearly note any portion of the record which is 
disputed and provide copies of the statement and. if the agency deems it 
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appropriate, oopiet of a concise •utenaeot of the reasons of the agency for not 
making the amendments requested, to persons or other agencies to whom the 
disputed record has been disclosed; and 

(5) nothing in this section shaU allow mn individual access to any information 
eompiled in treasonable anticipation of a civil action or proceeding. 

(e) Agency Reqiiirenient& 

Each agency that maintains a system of records shall— 

(1) maintain in its records only such infonnation about an individual as ii 
relevant and necessary to accomplish a purpose of the agency required to be 
accomplished by statute or by executive order of the President; 

(2) collect information to the greatest extent practicable directly from the 
subject individual when the information may resutt in adverse determinations 
about an individuaPs rights, benefits, and privileges under Federal programs; 

(3) inform each individual whom it asks to supply information, on the form 
which it uses to collect the information or on a separate form that can be retained 
by the individual- 

(A) the authority (whether granted by statute, or by executive order of the 
Presidcm) which authorizes the solicitation of the information and whether 
disclosure of such information is mandatory or voluntary; 

(B) the principal purpose or purposes for which the information is intended to 
be used; 

(C) the routine uses which may be made of the information, as published 
pursuant to paragraph (4)(D) of this subsection; and 

(D) the effects on him, if any, of not providing all or any part of the requested 
information; 

(4) subject to the provisions of paragraph (11) of this subsection, publish in 
the Federal Register upon establishment or revision a notice of the existence and 
character of the system of records, which notice shall include— 

(A) the name and location of the system; 

(B) the categories of individuals on whom records are maintained in the 
system; 

IC) the categories of records maintained in the system; 

(D) each routine use of the records contained in the system, including the 
categories of users and the purpose of such use; 

(E) the policies and practices of the agency regarding storage, rctrievability, 
access controls, retention, and disposal of the records; 

(F) the title and business address of the agency official who is responsible for 
the system of records; 

(G) the agency procedures whereby an individual can be notified at his request 
if the system of records contains a record pertaining to him; 

(H) the agency procedures whereby an individual can be notified at his request 
how he can gain access lo any record pertaining to him contained in the system of 
records, and how he can contest its content; and 

(1) the categories of sources of records in the system; 

(5) maintain all records which are used by the agency in making any 
dcicrminaiion about anv individual with such accuracy, relevance, timeliness, and 



completeness as is reasonably necessary to assure faintcss to the individual in the 
detennination; 

(6) prior to disseminating any record about an individual to any person other 
than an agency, unless the dissemination is made pursuant to subsection (b)(2) of 
this section, make reasonable efforts to assure that such records are accurate, 
complete, timely, and relevant for agency purposes; 

(7) maintain no record describing how any individual exercises rights 
guaranteed by the First Amendment unless expressly authorized by statute or by 
the individual about whom the record is nuintained or unless pertinent to and 
within the scope of an authorized law enforcement activity; 

(8) make reasonable efforu to serve notice on an individual when any record 
on such individual is made available to any person under compulsory legal 
process when such process becomes a matter of public record; 

(9) establish rules of conduct for persons involved in the design, development, 
operation, or maintenance of any system of records, or in maintaining any record, 
and instruct each such person with respect to such rules and the requirements of 
this section, including any other rules and procedures adopted pursuant to this 
section and the penalties for noncompliance; 

(10) establish appropriate administrative, technical, and physical safeguards to 
insure the security and confidentiality of records and to protect against any 
anticipated threats or hazards to their security or integrity which could result in 
substantial harm, embarrassment, inconvenience, or unfairness to any individual 
on whom information is maintained; 

(11) at least 30 days prior to publication of information under paragraph 
(4)(D) of this subsection, publish in the Federal Register notice of any new use or 
intended use of the information in the system, and provide an opportunity for 
interested persons to submit wriaen data, views, or arguments to the agency; and 

(12) if such agency is a recipient agency or a source agency in a matching 
program with a non-Federal agency, with respect to any establishment or revision 
of a matching program, at least 30 days prior to conducting such program, publish 
in the Federal Register notice of such establishment or revision. 

(0 Agency Rules. 

In order to carry out the provisions of this section, each agency that maintains 
a system of records shall promulgate rules, in accordance with the requirements 
(including general notice) of section 553 of this title, which shall— 

(1) establish procedures whereby an individual can be notified in response to 
his request if any system of records named by the individual contains a record 
pertaining to him; 

(2) defuic reasonable times, places, and requirements for identifying an 
individual who requests his record or information pertaining to him before the 
agency shall make the record or information available to the individual; 

(3) establish procedures for the disclosure to an individual upon his request of 
his record or information pertaining to him, including special procedure, if 
deemed necessary, for the disclosure to an individual of medical records, 
including psychological records, pertaining to him; 

(4) esublish procedures for reviewing a request from an individual concerning 
the amendment of any record or information pertaining to the individual, for 
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making a detcfmination on the request, lor an appeal within the agency of an 
initial advert agency determination, and for whatever additional means may be 
necessary for each individual to be able to exercise liiUy his rights under this 
section; and 

(5) establish fees to be charged, if any, to any individual for making copies of 
his record, excluding the cost of any search for and review of the record. 
The Office of the Federal Register shaD biennially compile and publish the rules 
promulgated tmder this subsection and agency notices published under subsection 
(e)(4) of thb section in a form available to the public at low cost. 

(g)(1) Civil Remedies. 

Whenever any agency- 

(A) makes a detenntnation under subsection (d)(3) of this section not to amend 
an individuars record in accordance with his request, or fails to make such review 
in conformity with that subsection; 

(B) refuses to comply urith an individual request under subsection (d)(1) of this 
section; 

(C) fails to maintain any record concerning any individual with such accuracy, 
relevance, timeliness, and completeness as is necessary to assure fairness in any 
determination relating to the qualifications, character, rights, or opportunities of, 
or benefits to the individual that may be made on the basis of such record, and 
consequently a detennination is made which is adverse to the individual; or 

(D) fails to comply with any other provision of this section, or any rule 
promulgated thereunder, in such a way as to have an adverse effect on an 
individual. 

the individual may bring a civil action against the agency, and the district courts 
of the United States shall have jurisdiction in the maaers under the provisions of 
this subsection. 

(2)(A) In any suit brought under the provisions of subsection (g)(1)(A) of this 
section, the court may order the agency ko amend the individual's record in 
accordance with his request or in such other way as the court may direct. In such 
a case the coun shall determine the matter de novo. 

(B) The coun may assess against the United Slates reasonable auomey fees 
and other litigation costs reasonably incurred in any case under this paragraph in 
which the complainant has subsLantially prevailed. 

(3)(A) In any suit brought under the provisions of subsection (g)(1)(B) of this 
section, the coun may enjoin the agency from withholding the records and order 
the production to the complainant of any agency records improperly withheld 
from him. In such a case the coun shall deiermine the maner de novo, and may 
examine the contents of any agency records in camera to determine whether the 
records or any ponion thereof may be \^ithheld under any of the exemptions set 
fonh in subsection (k) of this section, and the burden is on the agency to sustain 
its action. 

(B) The coun may assess against the United States reasonable attorney fees 
and other litigation costs reasonably incurred in any case under this paragraph in 
which the complainant has subsuniially prevailed. 

(4) In any suit brought under the provisions of subsection (g)(1)(C) or (D) of 
this section in which the coun determines that the agency acted in a manner which 



was intention^] or wiljful, the United Sutes sHaU be liable to the individual in an 
amount equal to the turn of— 

(A) actual damages sustained by the individual as a resuh of the refusal or 
failure, but in no case shall a person entitled to recovery receive kas than the sum 
of $1,000; and 

(B) tite cosu of the action together with reasonable attorney fees as determined 
by the court. 

(5) An action to enforce any liability created under this section may be 
brought in the district court of the United States in the district in which the 
complainant resides, or has his principal place of business, or in which the agency 
records are situated, or in the District of Columbia, without regard to the amount 
in controversy, within two yean from the date on which the cause of action 
arises, except that where an agency has materially and willfully misrq>resented 
any information required under this section to be disclosed to an individual and 
the information so misrepresented is material to establishment of the liability of 
the agency to the individual under this section, the action may be brought at any 
time within two years after discovery by the individual of the misrepresentation. 
Nothing in this section shall be construed to authorize any civil action by reason 
of any injury susuined as the result of a disclosure of a record prior to September 
27. 1975. 

(h) Rights of Legal Gtiardians. 

For the purposes of this section, the parent of any minor, or the legal guardian 
of any individual who has been declared to be incompetent due to phjrsical or 
mental incapacity or age by a court of competent jurisdiction, nuy act on behalf of 
the individual. 

(i) Criminal Penalties. 

(1) Any officer or employee of an agency, who by virtue of his employment 
or official position, has possession of, or access to, agency records which contain 
individually identifiable information the disclosure of which is prohibited by this 
section or by rules or regulations established thereunder, and who knowing that 
disclosure of the specific material is so prohibited, willfully discloses the material 
in any manner to any person or agericy rK>t entitled to receive it, shall be guihy of 
a misdemeanor and fined not more than SS,000. 

(2) Any officer or employee of any agency who willfully maintains a system 
of records without meeting the notice requirements of subsection (e)(4) of this 
section shall be guilty of a misdemeanor and fined not more than S5 ,000. 

(3) Any person who knowingly and willfully requests or obtains any record 
concerning an individual from an agency under false pretenses shall be guilty of a 
misdemeanor and fmed not more than S5.0(X). 

(j) General Exemptions. 

The head of any agency may promulgate rules, in accordance with the 
requirements (including general notice) of sectioru 553(b)(1). (2), and (3), (c). and 
(e) of this title, to exempt any system of records within the agency from any part 
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of this lection except subtectioni (b), (cKl) «nd (2). (eX4KA) through (F), (eK6). 
(7), (9). (10), and (11), and 0) if the aystem of reoordt b- 

(1) maintained by the Cef&rml InteUigenoe Agency; or 

(2) maimained by an agency or component thereof which performs as its 
principal function any activity peitaining to the enforcement of criminal laws, 
including police eflbrts to prevent, control, or reduce crime or to apprehend 
criminals, and the activities of prosecutors, couits, correctional, probation, 
pardon, or parole authorities, and which consists of (A) information compiled for 
the purpose of identifying individual criminal ofTenden and alleged offenders and 
consisting only of identifying data and notations of arrests, the nature and 
disposition of criminal charges, sentencing, confinement, release, and parole and 
probation status; (B) information compiled for the purpose of a criminal 
investigation, including repoits of informants and investigators, and associated 
%vith an identifiable individual; or (C) reports identifiable to an individual compiled 
at any stage of the process of enforcement of the criminal laws from arrest or 
indictment through release from supervision. 

At the time rules arc adopted under this subsection, the agency shall include in the 
statement required under section 553(c) of this title, the reasons why the system of 
records is to be exempted from a provision of this section. 

(k) Specific Exemptions. 

The head of any agency may promulgate rules, in accordance with the 
requirements (including general notice) of sections 553(b)(1). (2)« and (3), (c). and 
(c) of this title, to exempt any system of records within the agency from 
subsections (c)(3). (d). (e)(1). (e)(4)(G). (H). and (I) and (0 of this section if the 
system of records is- 

(1) subject no the provisions of section 552(b)(1) of this title; 

(2) investigatory material compiled for law enforcement purposes, other than 
material within the scope of subsection (j)(2) of this section: Provided, however. 
That if any individual is denied any right, privilege, or benefit that he would 
otherwise be entitled by Federal law, or for which he would otherwise be eligible, 
as a result of the maintenance of such material, such material shall be provided to 
such individual, except to the extent that the disclosure of such material would 
reveal the identity of a source who furnished information to the Government under 
an express promise that the identity of the source would be held in confidence, or, 
prior to the effective date of this section, under an implied promise that the 
identity of the source would be held in confodcnce; 

(3) mainuined in connection with providing protective services to the 
President of the United Suies or other individuals pursuant to section 3056 of title 
18. 

(4) required by statute to be maintained and used solely as statistical records; 

(5) investigatory material compiled solely for the purpose of determining 
suitability, eligibility, or qualifications for Federal civilian employment, military 
service. Federal contracts, or access to classified information, but only to the 
extent that the disclosure of such material would reveal the identity of a source 
who furnished information to the Government under an express promise that the 
identity of the source would be held in confidence, or, pnor to the effective dale 



of this section, under an implied promise that the identity of the source would be 
held in confidence; 

(6) testing or eximination matehil used solely to determine individual 
qualifications for appointment or promotion in the Federal service the disclosure 
of which would compromise the objectivity or fairness of the testing or 
examination process; or 

(7) evaluation material used to determine potential for promotion in the armed 
services, but only to the extent that the disclosure of such material would reveal 
the identity of a source who furnished information to the Government under an 
express promise that the identity of the source would be held in confidence, or, 
prior to the effective date of this section, under an implied promise that the 
identity of the source would be held in confidence. 

At the time rules are adopted under this subsection, the agency shall include in the 
statement required under section 553(c) of this title, the reasons why the system of 
records is to be exempted from a provision of this section. 

(I) Archival Recordls. 

(1) Each agency record which is accepted by the Archivist of the United States 
for storage, processing, and servicing in accordance with section 3103 of title 44 
shall, for the purposes of this section, be considered to be maintained by the 
agency which deposited the record and shall be subject to the provisions of this 
section. The Archivist of the United States shall not disclose the record except to 
the agency which maintains the record, or under rules established by that agency 
which are not inconsistent with the provisions of this section. 

(2) Each agency record peruining to an identifiable individual which was 
transferred to the National Archives of the United States as a record which has 
sufficient htstorical or other value to warrant its continued preservation by the 
United States Government, prior to the effective date of this section, shall, for the 
purposes of this section, be considered to be maintained by the National Archives 
and shall not be subject to the provisions of this section, except that a statement 
generally describing such records (modeled after the requirements relating to 
records subject to subsections (e)(4)(A) through (G) of this section) shall be 
published in the Federal Register. 

(3) Each agency record pertaining to an identifiable individual which is 
transferred to the National Archives of the United States as a record which has 
sufficient historical or other value to warrant its continued preservation by the 
United States Government, on or after the effective date of this section, shall, for 
the purposes of this section, be considered to be maintained by the National 
Archives and shall be exempt from the requirements of this section except 
subsections (eK4)(A) through (G) and (e)(9) of this section. 

(m) Government Contractors. 

(1) When an agency provides by a contract for the operation by or on behalf 
of the agency of a system of records to accomplish an agency function, the agency 
shall, consistent with its authority, cause the requirements of this section to be 
applied to such system. For purposes of subsection (i) of this section any such 
contractor and any employee of such contractor, if such contract is agreed to on 
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or after the elTTeclive date of this section, shall be considered to be an employee of 
an agency. 

(2) A consumer repoiting agency to which a record is disclosed under section 
3711(0 of title 31 shall not be considered a contiactor for the puiposes of this 
section. 

(n) Mailing Llsts« 

An tndividui&rs name and address may not be sold or rented by an agency 
unless such action is specifically authorized by law. This provision shall not be 
construed to require the withholding of names and addresses otherwise permitted 
to be made public. 

(o) Matching Agreements. 

(1) No record which is contained in a system of records may be disclosed to a 
recipient agency or non-Federal agency for use in a computer matching program 
except pursuant to a written agreement between the source agency and the 
recipient agency or non-Federal agency spccifying- 

(A) the purpose and legal authority for conducting the program; 

(B) the justification for the program and the anticipated results, including a 
specific estimate of any savings; 

(C) a description of the records that will be matched, including each data 
eiement that will be used, the approximate number of records that will l>e 
nuitched, and She projected starting and completion dates of the matching 
program; 

(D) procedures for providing individualized notice at the time of application, 
and notice periodically thereafter as directed by the Data Integrity Board of such 
agency (subject to guidance provided by the Director of the Office of Management 
and Budget pursuant to subsection (v)), to— 

(i) applicants for and recipients of fmancial assistance or payments under 

Federal benefit programs, and 

(ii) applicants for and holders of positions as Federal personnel, 

that any information provided by such applicants, recipients, holders, and 

individuals may be subject to verification through matching programs; 

(E) procedures for verifying information produced in such matching program 
as required by subsection (p); 

(F) procedures for the rcieniion and timely destruction of identifiable records 
created by a recipient agency or non-Federal agency in such matching program; 

(G) procedures for ensuring the administrative, technical, and physical 
security of the records matched and the results of such programs; 

(H) prohibitions on duplication and redisclosurc of records provided by the 
source agency within or outside the recipient agency or the non-Federal agency, 
except v^rhere required by law or essential to the conduct of the matching program; 

(I) procedures governing the use by a recipient agency or non-Federal agency 
of records provided in a matching program by a source agency, including 
procedures governing relum of the records to the source agency or destruction of 
records used in such program; 



(J) infomution on assessments that have been made on the accuracy of the 
records that will be used in such matching program; and 

(K) that the ComptroUer General may have access to all records of a recipient 
agency or a non-Federal agency that the ComptroUer General deenu necessary in 
order to monitor or verify compliance with the agreement. 

(2)(A) A copy of each agreement entered into pursuant to paragraph (1) shall- 
(i) be transmiaed to the Committee on Governmental Aflairs of the 

Senate and the Committee on Government Operations of the House of 

Representatives; and 

(ii) be available upon request to the public. 

(B) No such agreement shall be effective until 30 days after the date on which 
such a copy is transmitted pursuant to subparagraph (AKi)- 

(C) Such an agreement shall remain in effect only for such period, not to 
exceed 18 months, as the Dau integrity Board of the agency determines is 
appropriate in light of the purposes, and length of time necessary for the conduct, 
of the matching program. 

(D) Within 3 months prior to the expiration of such an agreement pursuant to 
subparagraph (C), the Dau Integrity Board of the agency may. without additional 
review, renew the matching agreement for a current, ongoing matching program 
for not more than one additional year if— 

(i) such program will be conducted without any change; and 
(ii) each party to the agreement certifies to the Board in writing that the 
program has been conducted in compliance with the agreement. 

(p) Verification and Opportunity to Contest Findings. 

(1) In order to protect any individual whose records are used in a matching 
program, no recipient agency, non-Federal agency, or source agency may 
suspend, terminate, reduce, or make a fmal denial of any fmancial assistance or 
payment under a Federal benefit program to such individual, or take other adverse 
action against such individual, as a result of information produced by such 
matching program, until- 

(A)(i) the agency has independently verified the information; or 

(ii) the Data Integrity Board of the agency, or in the case of a non- 
Federal agency the Data Integrity Board of the source agency, determines in 
accordance with guidance issued by the Director of the Office of Management 
and Budget that- 

(I) the information is limited to identification and amount of 
benefits paid by the source agency under a Federal benefit program; and 

(II) there is a high degree of confidence that the information 
provided to the recipient agency is accurate; 

(B) the individual receives a notice from the agency containing a statement of 
its fmdings and informing the individual of the opportunity to contest such 
fmdings; and 

(C)(i) the expiration of any time period established for the program by statute 
or regulation for the individual to respond to that notice; or 

(ii) in the case of a program for which no such period is established, the end 
of the 30-day period beginning on the date on which notice under subparagraph 
(B) is mailed or otherwise provided to the individual. 
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(2) Inctependeiit venficataoo referred to m pingnpb (I) requim mvcftigition 
and oonfinmtkm of tpocilic mformatioa idlatiag to an individual that ii used as a 
basis for an advene action agaimt the individual, including where applicable 
investigation and confinnation o^- 

(A) the amount of any asset or income toyohred; 

(B) whether such individual actually has or had access to such asset or income 
for such individual's own use; and 

(C) the period or periods when the individual actually had such asset or 
income. 

(3) Notwithstanding paragraph (1), an agency may take any a{^ropriate action 
otherwise prohibited by such paragiaph if the agency detennincs that the public 
health or public safety may be advendy affected or significantly threatened 
during any notice period ircquired by such paragnph. 

(q) Sanctions^ 

(1) Notwithstanding any other provision of law, no source agency may 
disciosc any record which is contained on a system of records to a recipient 
agency or non-Foderal agency for a matching program if such source agency has 
reason to believe that the requirements of subsection (p), or any matching 
agreement entered into pursuant to subsection (o), or both« are not being met by 
such recipient agency. 

(2) No souirce agency may renew a matching agreement unless— 

(A) the recipient agency or non-Federal agency has certified that it has 
complied with ahe provisions of that agreement; and 

(B) the source agency has no reason to believe that the certification is 
inaccurate. 

(r) Report on New Systems and Matching Programs. 

Each agency that proposes to establish or make a significant change in a 
system of records or a matching program shall provide adequate advance notice of 
any such proposal (in duplicate) to the Committee on Government Operations of 
the House of Representatives, the Committee on Governmental Affairs of the 
Senate, and the Office of Management and Budget in order to permit an 
evaluation of the probable or potential effect of such proposal on the privacy or 
other rights of individuals. 

(s) Biennial Report 

The President shall biennially submit to the Speaker of the House of 
Rcprcsenutives and the President pro tempore of the Senate a report— 

(1) describing the actions of the Director of the Office of Management and 
Budget pursuant to section 6 of the Privacy Act of 1974 during the preceding 2 
years; 

(2) describing the exercise of individual rights of access and amendment under 
this section during such years; 

(3) identifying changes in or additions to systems of records; 



(4) conuining such other information concerning administration of this section 
as Ruy be Qeoessary or useful to the Congress in reviewing the effectiveness of 
this section in carrying out the purposes of the Privacy Act of 1974. 



(0 EfTed of Other Laws. 

(1) No agency shall rely on any exemption conuined in section 552 of this 
title to withhold £rom an individual any record which is otherwise accessible to 
such individual under the provisions of this section. 

(2) No agency shall rely on any exemption in this section to withhold from an 
individual any record which is otherwise accessible to such individual under the 
provisions of section 552 of this title. 

(u) Data Integrity Boards. 

(1) Every agency conducting or participating in a matching program shall 
establish a Data Integrity Board to oversee and coordinate among the various 
components of such agency the agency's implementation of thb section. 

(2) Each Data Integrity Board shall consist of senior officials designated by 
the head of the agency, and shall include any senior official designated by the 
head of the agency as responsible for implementation of this section, and the 
inspector general of the agency, if any. The inspector general shall not serve as 
chairman of the Data Integrity Board. 

(3) Each Dau Integrity Board- 

(A) shall review, approve, and maintain all written agreements for receipt or 
disclosure of agency records for matching programs to ensure compliance with 
subsection (o), and all relevant statutes, regulations, and guidelines; 

(B) shall review all nutching programs in which the agency has participated 
during the year, either as a source agency or recipient agency, determine 
compliance with applicable laws, regulations, guidelines, and agency agreements, 
and iLSscss the costs and benefits of such programs; 

(C) shall review all recurring matching programs in which the agency has 
participated during the year, either as a source agency or recipient agency, for 
continued justification for such disclosures; 

(D) shall compile an annual report, which shall be submitted to the head of the 
agency and the Office of Management and Budget and made available to the 
public on request, describing the matching activities of the agency, including- 

(i) matching programs in which the agency has participated as a 
source agency or recipient agency; 

(ii) matching agreements proposed under subsection (o) that were 
disapproved by the Board; 

(ill) any changes in membership or structure of the Board in the 
preceding year; 
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(qv) Qhe fouoos for any wuver of the vequimDcnt in ptngnph (4) of 
thit tectioQ for completion and tubmiiiaon of a cost-benefit anilyBti prior to 
the appiovtl of a matching prognun; 

(v) any violations of matehiag agreeoieots that have been aOpged or 
identified and any corrective action taken; and 

(vi) any other infonnation lequifod by the Director of the Office of 
Management and Budget to be included in such repoft; 

(E) shall serve as a clearinghouse for receiviiig and providing infonnation on 
the accuracy, completeness, and reliability of racords ttsed in matching programs; 

(F) shall provide interpretation and guidance to agency co mp o n ents and 
personnel on the requirements of this section for matching programs; 

(G) shall review agency recordkeeping and disposal policies and practices for 
matching programs to assure compliance with this section; and 

(H) may review and report on any agency matching activities that are not 
nutching programs. 

(4KA) Except as provided in subparagraphs (B) and (C), a Data Integrity 
Board shall not approve any wriaen agreement for a matching program imless the 
agency has completed and submiued to such Board a cost-benefit analysis of the 
proposed program and such analysis demonstrates that the program is likely to be 
cost effective* 

(B) The Board may waive the requirements of subparagraph (A) of this 
paragraph if it determines in writing, in accordance with guidelines prescribed by 
the Director of the Office of Management and Budget^ that a cost-bencfil analysis 
is not required. 

(C) A cost-benefit analysis shall not be required under subparagraph (A) prior 
to the initial approval of a written agreement for a matching program that is 
specifically required by suiute. Any subsequent written agreement for such a 
program shall not be approved by the Data Integrity Board unless the agency has 
submitted a cost-benefit analysis of the program as conducted under the preceding 
approval of such agreement. 

(5)(A) If a matching agreement is disapproved by a Data Integrity Board, any 
party to such agreemenl may appeal the disapproval to the Director of the OfQce 
of Management and Budget. Timely notice of the filing of such an appeal shall be 
provided by the Director of the Office of Management and Budget to the 
Committee on Governmental Affairs of the Senate and the Committee on 
Govcmmcnl Operations of the House of Represcnuiivcs. 

(B) The Director of the Office of Management and Budget may approve a 
matching agreement notwiihsunding the disapproval of a Data Integrity Board if 
the Director determines that- 

(i) the matching program will be consistent with aU applicable legal, 
regulatory, and policy requirements; 

(ii) there is adequate evidence that the match'uig agreement will be 
cosi-cffeclive; and 

(iii) Uhe matching program is in the public interest. 

(C) The decision of the Director to approve a matching agreement shall not 
Lake effect until 30 days after it is reported to committees described in 
subparagraph (A). 



*So in original. Probably should be "cost-effective." 



(D) If Ihe Dau Integrity Board and the Director of the OfTice of Management 
and Budget disapprove a matching program proposed by the inspector general of 
an agency, the inspector general may report the disapproval to the heid of the 
agency and to the Congress. 

(6) The Director of the OfTioe of Management and Budget shall, annually 
during the first 3 years after the date of enactment of this subsection and 
biennially thereafter, consolidate in a report to the Congress the information 
contained in the reports from the various Data Integrity Boards under paragraph 
(3)(D). Such report shall include detailed information about costs and benefits of 
matching programs that are conducted during the period covered by such 
consolidated report, and shall identify each waiver granted by a Dau Integrity 
Board of the requirement for completion and submission of a cost-benefit analysis 
and the reasons for granting the waiver. 

(7) in the reports required by paragraphs (3)(D) and (6). agency matching 
activities that are not matching programs may be reported on an aggregate basis, 
if and to the extent necessary to protect ongoing law enforcement or 
counterintelligence investigations. 

(v) Office of Management and Budget Responsibilities. 

The Director of the Office of Management and Budget shall- 

(1) develop and, after notice and opportunity for public comment, prescribe 
guidelines and regulations for the use of agencies in implementing the provisions 
of this section; and 

(2) provide continuing assistance to and oversight of the implementation of 
this section by agencies. 

(Added Pub. L. No. 93-579, §3. Dec. 31. 1974, 88 Stat. 1897, and amended Pub. 
L. No. 94-183, §2(2). Dec. 31, 1975, 89 Stat. 1057; Pub. L. No. 97-365, §2, 
Oct. 25, 1982, 96 Stat. 1749; Pub. L. No. 97-375, tide II, §201(a), (b), Dec. 21, 
1982, 96 Stat. 1821; Pub. L. No. 97-452. §2(a)(l). Jan. 12. 1983, 96 Sui. 2478; 
Pub. L. No. 98-477, §2(c), Oct. 15, 1984, 98 Stat. 2211; Pub. L. No. 98-497. 
tide I, §107(g), Oct. 19, 1984, 98 Stat. 2292; Pub. L. No. 100-503, §§2-6(a). 7, 
8. Oa. 18, 1988, 102 Sut. 2507-2514; Pub. L. No. 101-508, title VII. 
§7201(b)(l). Nov, 5. 1990, 104 Slat. 1388-334.) 
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S552b. Opesi meetings 

(a) For purposes of this section- 

(1) the term 'agency* means any agency^ as defined in section 552(e) of this 
title, headed by a eollegial body composed of tvi« or more individual members, a 
majority of whom are appointed to such position by the President with the advice 
and consent of the Seiute. and any subdivision thereof authorized to act on behalf 
of the agency; 

(2) the term "meeting" means the deliberations of at least the number of 
individual agency members required to take action on behalf of the agency where 
such deliberations determine or result in the joint conduct or disposition of ofOcial 
agency business, but does not include delibcFations required or permioed by 
subsection (d) or (e); and 

(3) the term "member* means an individual who belongs to a collegia! body 
heading an agency. 

(b) Members shall not jointly conduct oir dispose of agency business other than 
in accordance with this section. Except as provided in subsection (c). every 
portion of every meeting of an agency shall be open to public observation. 

(c) Except in a case where the agency fuids that the public interest requires 
otherwise, the second sentence of subsection (b) shall not apply to any portion of 
an agency meeting, and the requirements of subsections (d) and (e) shall not apply 
to any information pertaining to such meeting otherwise required by this section to 
be disclosed to the public, where the agency properly determines that such portion 
or portions of its meeiing or the disclosure of such information is likely to— 

(1) disclose matters that are (A) specifically authorized under criteria 
esublished by an Executive order to be kept secret in the interests of national 
defense or foreign policy and (B) in fact properly classified pursuant to such 
Executive order; 

(2) relate solely to the internal personnel rules and practices of an agency; 

(3) disclose matters specifically exempted from disclosure by statute (other 
than section 552 of this title), provided that such sutute (A) requires that the 
matters be withheld from the public in such a manner as to leave no discretion on 
the issue, or (B) establishes particular criteria for withholding or refers to 
particular types of matters to be withheld; 

(4) disclose trade secrets and commercial or fmancial information obuined 
from a person and privileged or confidential; 

(5) involve accusing any person of a crime, or formally censuring any person; 

(6) disclose information of a personal nature where disclosure would 
constitute a clearly unwarranted invasion of personal privacy; 

(7) disclose investigatory records compiled for law enforcement purposes, or 
information which if written would be contained in such records, but only to the 
extent that the production of such records or information would (A) interfere with 
enforcement proceedings. (B) deprive a person of a right to a fair trial or an 
impartial adjudication. (C) consliiuic an unwarranted invasion of (>crsonal privacy, 
(D) disclose the idcniiiy of a confidcnlial source and. in the case of a record 
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compiled by a criminal law enforcement authority in the course of a criminal 
investigation, or by an agency conducting a lawful national security intelligence 
investigation » confidential information furnished only by the confidential source, 
(E) disclose investigative techniques and procedures, or (F) endanger the life or 
physical safety of law enforcement personnel; 

(8) disclose information contained in or related to examination, operating, or 
condition reports prepared by, on behalf of, or for the use of an agency 
responsible for the regulation or supervision of financial institutions; 

(9) disclose information the premature disclosure of which would- 

(A) in the case of an agency which regulates currencies, securities, 
commodities, or financial institutions, be likely to (i) lead to significant 
fmanctal speculation in currencies, securities, or commodities, or (ii) 
significantly endanger the subiiity of any financial institution; or 

(6) in the case of any agency, be likely to significantly frustrate 
implementation of a proposed agency action, 
except that subparagraph (6) shall not apply in any insunce where the agency has 
already disclosed to the public the content or nature of its proposed action, or 
where the agency is required by law to make such disclosure on its own initiative 
prior to taking fmal agency action on such proposal; or 

(10) specifically concern the agency's issuance of a subpoena, or the agency's 
participation in a civil action or proceeding, an action in a foreign court or 
international tribunal, or an arbitration, or the initiation, conduct, or disposition by 
the agency of a particular case of formal agency adjudication pursuant to the 
procedures in section 554 of this title or otherwise involving a determination on 
the record after opportunity for a hearing. 

(d)(1) Action under subsection (c) shall be taken only when a majority of the 
entire membership of the agency (as defined in subsection (a)(1)) votes to take 
such action. A separate vote of the agency members shall be taken with respect to 
each agency meeting a portion or portions of which are proposed to be closed to 
the public pursuant to subsection (c), or with respect to any information which is 
proposed to be withheld under subsection (c). A single vote may be taken with 
respect to a series of meetings, a portion or portions of which are proposed to be 
closed to the public, or with respect to any information concerning such scries of 
meetings, so long as each meeting in such series involves the same particular 
matters and is scheduled to be held no more than thirty days after the initial 
meeting in such series. The vote of each agency member participating in such 
vote shall be recorded and no proxies shall be allowed. 

(2) Whenever any person whose interests may be directly affected by a 
portion of a meeting requests that the agency close such portion to the public for 
any of the reasons referred to in paragraph (5), (6), or (7) of subsection (c), the 
agency, upon request of any one of its members, shall vote by recorded vote 
whether to close such meeting. 

(3) Within one day of any vole taken pursuant to paragraph (1) or (2), the 
agency shall make publicly available a written copy of such vote reflecting the 
vote of each member on the question. If a portion of a meeting is to be closed to 
the public, the agency shall, within one day of the vote taken pursuant to 
paragraph (1) or (2) of this subsection, make publicly available a full whaen 
explanation of its action closing the portion together with a list of all persons 
expected to attend the meeting and their affiliation. 



GovERNMEhrr IN THE Sunshine Act 



(4) Any a^eiiey, a nujority of whose imcirtmgi may p to pcri y be cloted to the 
public pursuant to paimgraph (4), (8), (9XA), or (10) of subsectm (e), or any 
eombination thereof, nuy provide by regufaOioQ for the elotiqg of aueh meetifigs 
or portions thereof in the cvem thai a roitfority of the m cinbcri of the afcii^ 
by recorded vote at the beginning of such oneetiitg* or portion thereof^ to eloae the 
eaienipt portion or portions of the meeting, and a eopy of aueh vole, icflecting the 
vote of each nietnber on the question* is made available to the pd>fic. The 
provisions of paragraphs (1), (2), and (3) of this stibsection and iubseotkw (e) 
shall not apply to any portion of a meetiQg to which aueh r^ulatioos tpfHy: 
Provided, That the agency shall, except to the csoteot that aueh infomation b 
exempt bom disclosure under the provisions of su bse ction (c), provide the p«iblic 
volh public announcecnenl of the time, place, and subject matter of the meeting 
and of each portion thereof at the earliest practicable time. 

(c)(1) in the case of each meeting, the agency shall make public 
announcement, a! least one week before the meeting, of the time, place, and 
subject matter of the meeting, whether it is to be open or closed to the public, and 
the name and phone number of the official designated by the agency to respond to 
requests for information about the meeting. Such announcement shall be made 
unless a majority of the members of the agency determines by a recorded vote that 
agency business requires that such meeting be called at an earlier date, in which 
case the agency shall make public announcement of the time, place, and subject 
maacr of such meeting, and whether open or closed to the public, at the earliest 
practicable time. 

(2) The time or place of a meeting may be changed following the public 
announcement required by paragraph (1) only if the agency publicly announces 
such change at the earliest practicable time. The subject nutter of a meeting, or 
the determination of the agency lo open or close a meeting, or portion of a 
meeting, to the public, may be changed following the public announcement 
required by this subsection only if (A) a majority of the entire membership of the 
agency determines by a recorded vote that agency business so requires and that no 
earlier announcement of the change was possible, and (B) the agency publicly 
announces such change and the vote of each member upon such change at the 
earliest practicable lime. 

(3) Immediately following each public announcement required by this 
subsection, notice of the time, place, and subject matter of a meeting, whether the 
meeting is open or closed, any change in one of the preceding, and the name and 
phone number of the official designated by the agency to respond to requests for 
information about the meeting, shall also be submitted for publication in the 
Federal Register. 

(0(1) For cwcry meeting closed pursuant to paragraphs (1) through (10) of 
subsection (c). the General Counsel or chief legal officer of the agency shall 
publicly certify that, in his or her opinion, the meeting may be closed to the public 
and shall stale each relevam exemptive provision. A copy of such certification, 
together with a sutcment from the presiding officer of the meeting setting forth 
the time and place of the meeting, and the persons present, shall be retained by 
the agency. The agency shall maintain a compleu transcript or electronic 
recording adequate to record fully the proceedings of each meeting, or portion of 
a mcciing. closed lo the public, except thai in the case of a meeting, or portion of 
a meeting;, closed to the public pursuant to paragraph (8). (9)(A). or (10) of 
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subsection (c), the agency shall maintain either such a transcript or recording, or a 
set of minutes. Such minutes shall fuUy and clearly describe all matters discussed 
and shall provide a full and accurate summary of any actions taken, and the 
reasons therefor, including a description of each of the views expressed on «ny 
item and the record of any rollcaD vote (reflecting the vote of each member on the 
question). All documents considered in connection with any action shaU be 
identified in such minutes. 

(2) The agency shall make promptly available to the public, in a place easily 
accessible to the public, the transcript, electronic recording, or minutes (as 
required by paragraph (1)) of the discussion of any item on the agenda, or of any 
item of the testimony of any witness received at the meeting, except for such item 
or items of such discussion or testimony as the agency determines to contain 
information which may be withheld under subsection (c). Copies of such 
transcript, or minutes, or a transcription of such recording disclosing the identity 
of each speaker, shall be furnished to any person at the actual cost of duplication 
or transcription. The agency shall maintain a complete verbatim copy of the 
transcript, a complete copy of the minutes, or a complete electronic recording of 
each meeting, or portion of a meeting, closed to the public, for a period of at least 
two years after such meeting, or until one year after the conclusion of any agency 
proceeding with respect to which the meeting or portion was held, whichever 
occurs Uier. 

(g) Each agency subject to the requirements of this section shaU. within 180 
days after the date of enactment of this section, following consultation with the 
Office of the Chairman of the Administrative Conference of the United States and 
published notice in the Federal Register of at least thirty days and opportunity for 
written comment by any person, promulgate regulations to implement the 
requirements of subsections (b) through (0 of this section. Any person may bring 
a proceeding in the United States District Court for the District of Columbia to 
require an agency to promulgate such regulations if such agency has not 
promulgated such regulations within the time period specified herein. Subject to 
any limitations of time provided by law, any person may bring a proceeding in the 
United Sutes Court of Appeals for the District of Columbia to set aside agency 
regulations issued pursuant to this subsection that are not in accord with the 
requirements of subsections (b) through (f) of this section and to require the 
promulgation of regulations that are in accord with such subsections. 

(h)(1) The district courts of the United States shall have jurisdiction to enforce 
the requirements of subsections (b) through (0 of this section by declaratory 
judgment, injunctive relief, or other relief as may be appropriate. Such actions 
may be brought by any person against an agency prior to, or within sixty days 
after, the meeting out of which the violation of this section arises, except that if 
public announcement of such meeting is not initially provided by the agency in 
accordance with the requirements of this section, such action may be instituted 
pursuant to this section at any time prior to sixty days after any public 
announcement of such meeting. Such actions may be brought in the district court 
of the United States for the district in which the agency meeting is held or in 
which the agency in question has its headquarters, or in the District Court for the 
District of Columbia. In such actions a defendant shaU %ctvc his answer within 
thirty days after the service of the complaint. The burden is on the defendant to 
sustain his action. In deciding such cases the court may examine in camera any 
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portion of the tnnscripl, electronic recording, or minutes of a meetins closed to 
the public, and may take such additional evidence as it deems necessary. The 
cotut« having due regard for orderly admintttntion and the public interest, as well 
as the interests of the parties, may giiJit such equitable relief as it deenu 
appropriate, including granting an injunction against future violations of this 
section or ordering the agency to make availsble to the public such portion of the 
transcript, [recording, or minutes of a meeting as is not authorized to be withheld 
under subsection (c) of this section. 

(2) Any Federal court otherwise authorized by law to review agency action 
may, at ths application of any person property participating in the proceeding 
pursuant to other applicable law, inquire into violations by the agency of the 
requirements of this section and aflbrd such relief as it deems appropriate. 
Nothing in this section authorizes any Federsl court having jurisdiction solely on 
the basis of paragraph (1) to set aside, enjoin, or invalidate any agency action 
(other than an action to close a meeting or to withhold infonnation under this 
section) taken or discussed at any agency meeting out of which the violation of 
this section arose. 

(i) The court may assess against any party reasonable attorney fees and other 
litigation costs reasonably incurred by any other party who substantially prevails 
in any action brought in accordance with the provisions of subsection (g) or (h) of 
this section, except that costs may be assessed against the plaintiff only where the 
court finds that the suit was initiated by the plaintiff primarily for frivolous or 
dilatory purposes. In the case of assessment of costs against an agency, the costs 
may be assessed by the court against the United States. 

(i) Each agency subject to the requirements of this section shall annually 
report to Congress regarding its compliance with such requirements, including a 
tabulation of the total number of agency meetings open to the public, the total 
number of meetings closed to the public, the reasons for closing such meetings, 
and a description of any litigation brought against the agency under this section, 
including any costs assessed against the agency in such litigation (whether or not 
paid by the agency). 

(k) Nothing herein expands or limits the present rights of any person under 
section 552 of this title, except that the exemptions set forth in subsection (c) of 
this section shall govern in the case of any request made pursuant lo section 552 
to copy or inspect the transcripts, recordings, or minute • described in subsection 
(0 of this section. The requirements of chapter 33 of title 44, United States Code, 
shall not apply to the transcripts, recordings, and minutes described in subsection 
(0 of this section. 

(1) This section docs not constitute authority to withhold any information from 
Congress, and does not authorize the closing of any agency meeting or pwrtion 
thereof required by any other provision of law to be open. 

(m) Nothing in this section authorizes any agency to withhold from any 
individual any record, including transcripts, recordings, or minutes required by 
this section, which is otherwise accessible to such individual under section 552a of 
this title. 
(Added Pub. L. No. 94-409. §3(a), Sept. 13. 1976. 90 Sut. 1241.) 



S553. Rulemaking 

(%) This section applies, according to the provisions thereof, except to the 
extent that there b involved — 

(1) a miliury or foreign afTairs function of the United Sutes; or 

(2) a nuller relating to agency managenient or penonnel or Co public 
property, loans, grmnu. benefits, or contrmcu. 

(b) General notice of proposed rule making thall be published in the Federal 
Register, unless persons subject thereto are named and either personally served or 
otherwise have actual notice thereof in accordance with law. The notice ihall 
include— 

(1) a sutement of the time, place, and nature of public rule making 
proceedings; 

(2) reference to the legal authority under which the rule is proposed; and 

P) either the terms or substance of the proposed rule or a description of the 
subjects and issues involved. 

Except when notice or hearing is required by statute, thu subsection does not 
apply- 

(A) to interpretative rules, general statements of policy, or rules of 
agency organization, procedure, or practice; or 

(B) when the agency for good cause finds (and incorporates the 
(inding and a brief sutemcni of reasons therefor in the rules issued) that notice 
and public procedure thereon arc impracticable, unnecessary, or contrary to 
the public interest. 

(c) Alter notice required by this section, the agency shalj give interested 
persons an opportunity to participate in the rule making through submission of 
written data, views, or arguments with or without opportunity for oral 
presentation. After consideration of the relevant matter presented, the agency shall 
incorporate in the rules adopted a concise general statement of their basts and 
purpose. When rules arc required by sutute to be made on the record after 
opportunity for an agency hearing, sections 556 and 557 of this title apply instead 
of this subsection. 

(d) The required publication or service of a substantive rule shall be made not 
less than 30 days before its efTcciivc dale, except — 

(1) a substantive rule which grants or recognizes an exemption or relieves a 
restriction; 

(2) interpretative rules and statements of policy; or 

(3) as otherwise provided by the agency for good cause found and published 
with the rule. 
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(e) Each ageocy shall give an intereated penon the righl to petition for the 
iasuanoe, amendment, or rq;ieal of a rule. 
(Pub. L. No. 89-554, Sqjt. 6, 1966. 80 Stat 383.) 

1554. AtUudicatiom 

(a) This section applies, according to the provisions theitof, in every case of 
adjudication required by statute to be detennined on the record after oppoitunity 
for an agency hearing, except to the extent that there is involved- 

(1) a matter subject lEo a subsequent trial of the law and the focts de novo in a 

couit; 

(2) the selection or tenure of an employee, except a^ administfative law judge 
appointed under section 3105 of this title; 

(3) pr o ce edings in which decisions rest solely on inspections, tests, or 
elections; 

(4) the conduct of military or foreign afCurs functions; 

(5) cases in which an agency is acting as an agent for a eouit; or 

(6) the oeitilication of worker rq>resentatives. 

(b) Persons entitled to notice of an agency hearing shall be timely informed 
of— 

(1) the time, place, and nature of the hearing; 

(2) the legal authority and jurisdiction under which the hearing is to be held; 
and 

(3) the matters of hd and law asieited. 

When private personn ars the moving panics, other parties to the p roceeding shall 
give prompt notice of issues controverted in fact or law; and in other instances 
agencies may by rule require responsive pleading. In fixing the time and place for 
hearings, due regard shiJl be had for the convenience and necessity of the parties 
or their representatives. 

(c) The agency shall give all interested parties opportunity for — 

(1) the submission and eonsideration of facts, aiguments, offen of settlement, 
or proposals of adjustment when time, the nature of the proceeding, and the public 
interest permit; and 

(2) to the extent that the parties are unable so to determine a controveny by 
consent, hearing and decision on notice and in accordance with sections 556 and 
557 of this title. 

(d) The employee who presides at the reception of evidence pursuant to 
section 556 of this title shall make the recommended decision or initial decision 
required by section 557 of this title, unless he becomes unavailable to the agency. 
Except to the extent required for the disposition of ex parte matters as authorized 
by law. such an employee may not — 

(1) consult a person or party on a fact in usue, unless on notice and 
opportunity for all parties to participate; or 

(2) be responsible to or subject to the supervisbn or direction of an employee 
or agent engaged in the performance of investigative or prosecuting functions for 
an agency. 



^So in original 
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An employee or agent engaged in the per£mnanoe of invtttigative or pioieciiting 
functions for an agency in a case nuy not, in that or a factuaDy related case, 
paiticipate or advise in the decision, reconimeoded decision, or agency review 
pursuant to section 557 of this title, except as witness or counsel in public 
proceedings. This subsection does not apply — 

(A) in determining applications for initial licenses; 

(B) to proceedings involving the validity or application of rates, 
iacilities, or practices of public utilities or carriers; or 

(C) to the agency or a member or menibers of the body comprising the 
agency. 

(e) The agency, with like eflect as in the case of other orders, and in its sound 
discretion, may issue a declaratory order to terminate a oontroveny or remove 
uncertainty. 

(Pub. L. No. 89-554. Sept. 6, 1966. 80 Stat, 384; Pub. L. No. 95-251. J2(a)(l). 
Mar. 27, 1978, 92 Sut. 183.) 

S555. Ancillary matters 

(a) This section applies, according to the provisions thereof, exoqit as 
otherwise provided by this subchapter. 

(b) A person compelled to appear in person before an agency or 
representative thereof b entitled to be accompanied, represented, and advised by 
counsel or. if permitted by the agency, by other qualified representative. A party 
is entitled to appear in person or by or with counsel or other duly qualified 
representative in an agency proceeding. So far as the orderly conduct of public 
business permits, an interested person may appear before an agency or its 
responsible employees for the presentation, adjustment, or determination of an 
issue, request, or controversy in a proceeding, whether interlocutory, summary, 
or otherwise, or in connection with an agency function. With due regard for the 
convenience and necessity of the parties or their representatives and within a 
reasonable time, each agency shall proceed to conclude a matter presented to it. 
This subsection does not grant or deny a person who is not a lawyer the right to 
appear for or rep res ent others t>efore an agency or in an agency proceeding. 

(c) Process, requirement of a report, inspection, or other investigative act or 
demand nuy not be issued, made, or enforced except as authorized by law. A 
person compelled to submit dau or evidence is entitled to retain or, on payment of 
lawfully prescribed costs, procure a copy or transcript thereof, except that in a 
nonpublic investigatory proceeding the witness may for good cause be limited to 
inspection of the official transcript of his testimony. 

<d) Agency subpenas authorized by law shall be issued to a party on request 
and. when required by rules of procedure, on a statement or showing of general 
relevance and reasonable scope of the evidence sought. On contest, the court shall 
sustain the subpens or similar process or demand to the extent that it is found to 
be in accordance with law. In a proceeding for enforcement, the court shall issue 
an order requiring the appearance of the witness or the production of the evidence 
or data %vithin a reasonable time under penalty of punishment for contempt in case 
of contumacious failure to comply. 

(c) Prompt nolicc shall be given of the denial in whole or in part of a written 
application, petition, or other request of an interested person made in connection 
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with Any ageoey proceeding. Except in affiraiing a prior denial or when the denial 
ii aelf-explanatoiy, tibe notice ahall be accompanied by a brief ttatement of the 
grounds for denial. 
(PUb. L. No. 89-554. Sept. 6, 1966. 80 Stat. 385.) 

1556. Heuings; presidinig employees; powers and duties; burden of 
proof; evidence; record as ba^ of dedsion 

(a) This aection applies, according to the provisions thereof, to hearings 
required by aection 553 or 554 of this titk to be conducted in accordance wish this 
aection. 

(b) There shall preside at the taking of evidence— > 

(1) the agency; 

(2) one or more members of the body which comprises the agency; or 

(3) one or more administrative law judges appointed under section 3105 of 
this title. 

This subchapter does not supersede the conduct of specified classes of 
proceedings, in whole or in part, by or before boards or other employees specially 
provided for by or designated under statute. The functions of presiding employees 
and of employees participating in decisions in accordance with section 557 of this 
title shaU be conducted in an impaitial manner. A presiding or participating 
employee may at any time disqualify himself. On the filing in good faith of a 
timely and sufficient affidavit of personal bias or other disqualification of a 
presiding or participating employee, the agency shall determine the nutter as a 
part of the record and decision in the case. 

(c) Subjea to published rules of the agency and within its powers, employees 
presiding at hearings may — 

(1) administer oaths and affirmations; 

(2) issue subpenas authorized by law; 

(3) rule on offers of proof and receive relevant evidence; 

(4) take depositions or have depositions taken when the ends of justice would 
be served; 

(5) regulate the course of the hearing; 

(6) hold conferences for the settlement or simplification of the issues by 
consent of the parties or by the use of atteniative means of dispute resolution as 
provided in subchapter fV of this chapter; 

(7) inform the parties as to the availability of one or more alternative means of 
dispute resolution, and encourage use of such methods; 

(8) require the attendance ai any conference held pursuant to paragraph (6) of 
at least one representative of each party who has authority to negotiate concerning 
resolution of issues in controversy; 

(9) dispose of procedural requests or similar matters; 

(10) make or recommend decisions in accordance with section 557 of this 
title; and 

(11) take other action authorized by agency rule consistent with this 
subchapter. 

(d) Except as otherwise provided by statute, the proponent of a rule or order 
has the burden of proof Any oral or documentary evidence may be received, but 
the agency as a matter of policy shall provide for the exclusion of irrelevant, 
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immaterial, or unduly repetitiout evidenoe. A sanction may not be imposed or rule 
or order issued except on consideration of the whole reooid or those parts thereof 
cited by a paity and supported by and in accordance with the reliable, probative, 
and substantial evidence. The agency may, to the extent consistent with the 
interests of justice and the policy of the underlying statutes administered by the 
agency, consider a violation of section 557(d) of this titk sufficient grounds for a 
decision adverse to a paity who has knowingly committed such violation or 
knowingly caused such violation to occur. A paity is entitled to present his case or 
defense by oral or documentary evidence, to submit rebuttal evidence, and to 
conduct such cross-examination as may be required for a fiiU and true disclosure 
of the facts. In rule making or determining clainu for money or benefits or 
applications for initial licenses an agency may, when a party will not be 
prejudiced thereby, adopt procedures for the submission of all or part of the 
evidence in written form. 

(e) The transcript of testimony and exhibits, together with all papen and 
requests filed in the proceeding, constitutes the exclusive record for decision in 
accordance with section 557 of this title and, on payment of lawfully prescribed 
costs, shall be made available to the parties. When an agency decision resu on 
oflicial notice of a material fact not appearing in the evidence in tlie record, a 
paity is entitled, on timely request, to an oppoftunity to show the contrary. 
(Pub. L. No. 89-554, Sept. 6, 1966, 80 Stat. 386; Pub. L. No. 94-409. (4(c). 
Sept. 13, 1976, 90 Stsi. 1247; Pub. L. No. 95-251, J2(a)(l). Mar. 27, 1978, 92 
Slal. 183; Pub. L. No. 101-552. §4(i), Nov. 15, 1990, 104 Sui. 2737.) 

§557. Initial decisions; condtisiveness; review by agency; submissions 
by parties; contents of decisions; record 

(a) This section applies, according to the provisions thereof, when a hearing is 
required to be conducted in accordance with section 556 of this title. 

(b) When the agency did not preside at the reception of the evidence, the 
presiding employee or, in cases not subject to section 554(d) of this title, an 
employee qualified to preside at hearingi punuant to section 556 of this title, shall 
initially decide the case unless the agency requires, either in specific cases or by 
general rule, the entire record to be certified to it for decision. When the presiding 
employee makes an initial decision, that decision then becomes the decision of the 
agency without further proceedings unless there is an appeal to, or review on 
motion of. the agency v^ihin time provided by rule. On appeal from or review of 
the initial decision, the agency has all the powers which it would have in making 
the initial decision except as it may limit the issues on notice or by rule. When the 
agency makes the decision without having presided at the reception of the 
evidence, the presiding employee or an employee qualified to preside at hearings 
pursuant to section 556 of this title shall first recommend a decision, except that in 
rule making or determining applications for initial licenses — 

(1) instead thereof the agency may issue a tentative decision or one of its 
responsible employees may recommend a decision; or 

(2) this procedure may be omitted in a case in which the agency fmds on the 
record that due and timely execution of its functions imperatively and unavoidably 
so requires. 
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(c) Before a reoonunended, nudtl, or tentative decision, or a decision on 
agency review of the decision of subordinate employees, the parties are entitled to 
a reasonable opportunity to submit for the consideration of the employees 
participating in the decisions — 

(1) proposed findjings and eonelusions; or 

(2) exceptions to the decisions or recommended decisions of subordinate 
employees or to tentative agency decisions; and 

(3) supporting reasons for the execp^otu or proposed findings or conclusions. 
The record shaD show the niling on each finding, conclusion, or exception 
presented. AH decisions, including initial, recommended, and tentative decisions, 
are a part of the record and shall include a statement of— 

(A) findings and conclusions, and the reasons or basis therefor, on aU 
the material issues of fact, law, or discretion presented on the record; and 

(B) the appropriate ruk, order, sanction, relief, or denial thereof. 
(dXl) In any agency proceeding which is subject to subsection (a) of this 

section, except to the extent required for the disposition of ex parte matters as 
authorized by law— 

(A) no interested person outside the agency shall make or knowingly 
cause to be made to any member of the body comprising the agency, 
administrative law judge, or other employee who is or may reasonably be 
expected to be invohfed in the decisional process of the proceeding, an ex 
parte communication relevant to the merits of the proceeding; 

(B) no member of the body comprising the agency, administrative law 
judge, or other employee who is or may reasonably be expected to be 
involved in the decisional process of the proceeding, shall make or knowingly 
cause to be nude to any interested person outside the agency an ex parte 
communication relevant to the merits of the proceeding; 

(C) a member of the body comprising the agency, administrative law 
judge, or other employee who is or may reasonably be expected to be 
involved in the decisional process of such proceeding who receives, or who 
makes or knowingly causes to be made, a communication prohibited by this 
subsection shall place on the public record of the proceeding: 

(i) all such written communications; 

(ii) memoranda stating the substance of all such oral 
communications; and 

(iii) all written responses, and memoranda stating the substance 
of all oral responses, to the materials described in clauses (i) and (ii) of this 
subparagraph; 

(D) upon reccBpC of a communication knowingly made or knowingly 
caused to be made by a party in violation of this subsection, the agency, 
administrative law judge, or other employee presiding at the hearing may, to 
the extent consistent with the interests of justice and the policy of the 
underlying statutes, require the party to show cause why his claim or interest 
in the proceeding should not be dismissed, denied, disregarded, or otherwise 
adversely affected on account of such violation; and 

(E) the prohibitions of this subsection shall apply beginning at such 
time as the agency may designate, but in no case shall they begin to apply 
later than the time at %vhich a proceeding is noticed for hearing unless the 
person responsible for the communication hss knowledge that it will be 
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noticed, in which cue Ihe piDhiiitiofii thall apply begmiiin^ at the tune of hii 

acqutiitton of such knowledfc. 

(2) This subsection docs not oonstitutir authority to withhold infonnation from 
Congreu. 

(Pub. L. No. 89-554. ScpC 6, 1966. SO Stat 3S7; Pub. L. No. 94-409, |4(a). 
SqiL 13. 1976. 90 StaL 1246.) 

{558. Imposition of sanctions; determination of ipplioitions for 
licenses; stispension, reroaUion, and ex|nration of licenses 

(a) This section applies, according to the provisions thereof, to the exercise of 
a power or authority. 

(b) A sanction may not be imposed or a substantive rule or order issued 
except within jurisdiction delegated to the agency and as authorized by law. 

(c) When application is made for a license required by law, the agency, with 
due regard for the rights and privileges of all the interested parties or advenely 
affected persons and within a reasonable time, shall set and complete proceedings 
required to be conducted in accordance with sectioni 556 and 557 of this title or 
other proceedings required by law and shall make its decision. Except in cases of 
willfulness or those in which public health, interest, or safety requires otherwise, 
the withdnwal, suspension, revocation, or aimulment of a license is lawful only 
if, before the institution of agency proceedings therefor, the licensee has been 
given — 

(1) noiice by the agency in writing of the iacts or conduct which nuy warrant 
the action; and 

(2) opportunity to demonstrste or achieve compliance with all lawful 
requirements. 

When the licensee has nude timely and sufficient application for a renewal or a 
new license in accordance with agency rules, a license with reference to an 
activity of a continuing nature does not expire tmtil the application has been finally 
determined by the agency. 
(Pub. L. No. 89-554. Sept. 6, 1966. SO Sut. 388.) 

§559. Effect on other laws; effect of subsequent statute 

This subchapter, chapter 7. and sections 1305. 3105. 3344. 4301(2)(E). 5372. 
and 7521 of (his title, and the provisions of section >5335(a)(B) of this title that 
relate lo admin istraUvc law judges, do not limit or repeal additional requirements 
imposed by statute or otherwise recognized by law. Except as otherwise required 
by law. requirements or privileges relating to evidence or procedure apply equally 
to agencies and persons. Each agency b granted the authority necessary to 
comply with the requirements of this subchapter through the issuance of rules or 
otherwise . Subsequent sututc may not be held to supersede or modify this 
subchapter, chapter 7. sections 1305, 3105. 3344. 4301{2)(E). 5372. or 7521 of 
this title, or the provisions of section 5335(a)(B) of this title that relate to 
administrative law judges, except to the extent that it does so expressly. 
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Chapter 7— Judicial Review 

{701. Application; definitions. 
§702. Right of review. 

5703. Form and venue of proceeding. 

5704. Actions feviewahle. 
{705. Relief pending review. 
§706. Scope of review. 

§701. Application; definitions 

(a) This chipter ipplics, according to the provisions thereof, except to the 
extent that — 

(1) statutes preclude judicial review; or 

(2) agency action is commitled to agency discretion by law. 

(b) For the purpose of this chapter — 

(1) "agency" means each authority of the Government of the United States, 
whether or not it is within or subject to review by another agency » but does not 
include — 

(A) the Congress; 

(6) the courts of the United States; 

(C) the governments of the territories or possessions of the United 
Sutes; 

(D) the government of the District of Columbia; 

(E) agencies composed of representatives of the parties or of 
representatives of organizations of the parties to the disputes determined by 
them; 

(F) courts martial and military commissions; 

(G) military authority exercised in the field in time of war or in 
occupied territory; or 

(H) functions conferred by sections 1738. 1739. 1743. and 1744 of 
title 12; chapter 2 of title 41; or sections 1622, 1884. 1891-1902. and former 
section 1641(b)(2), of title 50, appendix; and 

(2) "person", "rule", "order", "license", "sanction", "rclier, and "agency 
action" have the meanings given them by section 551 of this title. 

(Pub. L. No. 89-554, Sept. 6. 1966, 80 Stat. 392.) 

§702. Right of review 

A person suffering legal wrong because of agency action, or adversely 
affected or aggrieved by agency action within the meaning of a rclcvani sutule. is 
entitled to judicial review thereof. An action in a court of the United Stales 
seeking relief other than money damages and staling a claim that an agency or an 
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officer or employee IherDof acted or failed to act in ui official capacity or under 
color of legal authority shall not be dismiued nor relief therein be denied on the 
ground that it is against the United Sutet or that the United States is an 
indispensable party. The United Sutes may be named as a defendant in any stich 
action, and a judgment or decree may be entered against the United States: 
Provided. That any mandatory or injunctive decree shall specify the Federal 
officer or officen (by name or by title), and their successors in office, penonally 
responsible for compliance. Nothing herein (1) affects other limitations on judicial 
review or the power or duty of the court to dismiss any action or deny relief on 
any other appropriate legal or equitable grotmd; or (2) confers authority to grant 
relief if any other stattite that grants consent to suit expressly or impliedly forbids 
the relief which is sought. 

(Pub. L. No. 89-554. Sept. 6, 1966. SO Stal. 392; Pub. L. No. 94-574, (1. Oct. 
21, 1976, 90 Sut. 2721.) 

§703. Form and venue of proceeding 

The form of proceeding for judicial review is the special statutory review 
proceeding relevant to the subject matter in a court specified by statute or, in the 
absence or inadequacy thereof, any applicable form of legal action, including 
actions for declaratory judgments or writs of prohibitory or mandatory injunction 
or habeas corpus, in a court of competent jurisdiction. If no special statutory 
review proceeding is applicable, the action for judicial review may be brought 
against the United States, the agency by its official title, or the appropriate officer. 
Except to the extent that prior, adequate, and exclusive opportunity for judicial 
review is provided by law, agency action is subject to judicial review in civil or 
criminal proceedings for judicial enforcement. 

(Pub. L. No. 89-554. Sept. 6, 1966. 80 Slat. 392; Pub. L. No. 94-574. §1, Oct. 
21, 1976, 90 Stat. 2721.) 

§704. Actions reviewable 

Agency action made reviewable by statute and fuial agency action for which 
there is no other adequate remedy in a court arc subject to judicial review. A 
preliminary, procedural, or intermediate agency action or ruling not directly 
reviewable b subject to review on the review of the final agency action. Except as 
otherMosc expressly required by statute, agency action otherwise final is fmal for 
the purposes of this section whether or not there has been presented or determined 
an appUcation for a declaratory order, for any form of reconsiderations, or, tmless 
the agency otherwise requires by rule and provides that the action meanwhile is 
inoperative, for an appeal to superior agency authority. 
(Pub. L. No. 89-554. Sept. 6. 1966, 80 Stat. 392.) 

§705. ReiieT pending review 

When an agency finds that justice so requires, it may postpone the effective 
date of action taken by it. pending judicial review. On such conditions as may be 
required and to the extent necessary to prevent irreparable injury, the reviewing 
court, including the court to which a case may be taken on appeal from or on 
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applieatiotD for certionri or other writ to a reviewing couit, may iaiue all 

necessary and appropriate proceu to postpone the effective date of an agency 

action or to preserve status or ri|^ pending conclusion of the review 

proceeding. 

<Pub. L. No. i9-554. Sept 6. 1966. 80 StaL 393.) 

§706. Scope of review 

To the cxitent necessary to decision and when presented, the reviewing couit 
shall decide all relevant questions of law, intetpret constitutional and statutory 
provisions, and determine the meaning or applicability of the terms of an agency 
action. The reviewing court shall — 

(1) compel agency action unlawfully withheld or unreasonably delayed; and 

(2) hold unlawful and set aside agency action, findings, and conclusions found 
tobc— 

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in 
accordance with law; 

(B) contrary to constitutional right, power, privilege, or immunity; 

(Q in excess of statutory jurisdiction, authority, or limitations, or 
short of statutory right; 

(D) without observance of procedure required by law; 

(E) unsupported by substantial evidence in a case subject to sections 
556 and 557 of this title or otherwise reviewed on the record of an agency 
hearing provided by statute; or 

(F) unwarranted by the facts to the extent that the facU are subject to 
trial de novo by the reviewing court. 

In making the foregoing determinations, the court shall review the whole record 
or those parts of it cited by a party, and due account shall be taken of the rule of 
prejudicial error. 
(Pub. L. No. 89-554, Sept. 6. 1966, 80 Sut. 393.) 

Si • (S # 

S1305. Administrative law judges 

For the purpose of section^ 3105. 3344, 4301(2)(D). and 5372 of this title and 
the provisions of section 5335(a)(B) of this title that relate to admintstrmtivc law 
judges, the Office of Personnel Management may, and for the purpose of section 
7521 of this title, the Merit Systems Protection Board may investigate, require 
reports by agencies, issue reports, including an aiuiual report to Congress, 
prescribe regulations, appoint advisory committees as necessary, recommend 
legislation, subpena witnesses and records, and pay witness fees as established for 
the courts of the United States. 

(Pub. L. No. 89-554. Sept. 6. 1966. 80 Sut. 402; Pub. L. No. 90-83, 81(3), Sept. 
11, 1967, 81 Sut. 196; Pub. L. No. 95-251, §2(a)(l), (b)(1). Mar. 27, 1978, 92 



^So in original. Probably should be "sections**. 
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Sut. 183: Pub. L. No. 95-454. titk VDI. «801(AX3)(BXui). title K. |906(aKI2), 
Oct. 13. 1978. 92 Stitt. 1221. 1225.) 



S3105. Appointment of administnitiTe bw judges 

Each tgcncy shall appoint as many administrative law judges as are necessary 
for proceedings required to be conduct in accordance with sections 556 and 557 
of this title. Administrative law jtsdges shall be assigned to cases in rotation so far 
as practicable, and may not per fo r m duties inconsistent with their duties and 
responsibilities as admintstntive law judges. 

(Pub. L. No. 89-554. Sept. 6. 1966. 80 Stat. 415; Pub. L. No. 95-251. g2(aKl), 
{b)(2), (dKD, Mar. 27. 1978, 92 Stat. 183, 184.) 



{3344. Details; administrative law judlges 

An agency as deflned by section 551 of this title which occasionally or 
temporerily is insufTicienUy staffed with administrative hw judges appointed under 
section 3105 of this title may use administrative law judges selected by the OfQce 
of Personnel Management from and with the consent of other agencies. 
(Pub. L. No. 89-554. Sept. 6. 1966, 80 Sut. 425; Pub. L. No. 95-251. 82(a)(1). 
(b)(2). Mar. 27. 1978. 92 Sut. 183; Pub. L. No. 95-454. title DC. i906(a)(2). Oct. 
13. 1978, 92 Stat. 1224.) 



§5372. Administrative law judges 

(a) For the purposes of this section, the term "administrative Uw judge* 
means an administrative Uw judge appointed under section 3105. 

(b)(1) There shall be 3 levels of basic pay for administrative Uw judges 
(designated as AL-1, 2, and 3. respectively), and each such judge shall be paid at 
1 of those leveU, in accordance with the provUions of this section. The rates of 
basic pay for those leveU shall be as follows: 

AL-3. rate A 65 percent of the rate of basic pay for level IV of the Executive 
Schedule. 

AL-3, rstc B 70 percent of the rste of basic pay for level IV of the Executive 
Schedule. 

AL-3, rate C 75 percent of the rate of basic pay for level IV of the Executive 
Schedule. 

AL-3, rale D 80 percent of the rale of basic pay for level IV of the Executive 
Schedule. 

AL-3. rate E 85 percent of the rate of basic pay for level IV of the Executive 
Schedule. 
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AL-3, nte F 90 peroent of the rmte of bask pay for level IV of the Executive 
Schedule. 

AL-2 95 peroent of the rate of haaic pay for level IV of the Executive 
Schedule. 

AL-1 The nte of basic pay for level fV of the Executive Schedule. 

(2) The Office of Penonnel Management shall determine, in accordance with 
procedures which the Office shall by regulation prescribe, the level in which each 
administiative-law-judge position shall be placed and the qualifications to be 
required for appointment to each level. 

(3XA) Upon appointment to a position in AL-3. an administrative law judge 
shall be paid at rate A of AL-3, and shall be advanced successively to rates B, C, 
and D of that level upon completion of 52 weeks of service in the next lower rate, 
and to rates E and F of that level upon completion of 104 weeks of service in the 
next lower rate. 

(B) The Office of Personnel Management may provide for 

appointment of an administrative law judge in AL-3 at an advanced rate under 

such circumstances as the Office may determine appropriate. 

(c) The Office of Personnel Management shall/ prescribe regulations 
necessary to administer this section. 

» # « « 



§7521. Actions against administrative law judges 

(a) An action may be taken against an administrative law judge appointed 
under section 3105 of this title by the agency in which the administrative law 
judge is employed only for good cause estabUshed and determined by the Merit 
Systems Prolectaon Board on the record after opportunity for hearing before the 
Board. 

(b) The actions covered by this section arc— 

(1) a removal; 

(2) a suspension; 

(3) a reduction in grade; 

(4) a reduction in pcy; and 



*So in original. The comma probably should not appear. 
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(5) a furlough of 30 (Uyt or ku; 
but do not include — 

(A) a tutpenskm or removal under section 7532 of thii title; 

(B) a reduction-in-foice action under section 3502 of this title; or 

(C) any action initiated under section 1215 of this titfe. 
(Added Pub. L. No. 95-454, title n. 8204(a), Oct 13, 1978. 92 Stat. 1137. and 

I Pub. L. No. 10M2. |9(aX2). Apr. 10. 1989, 103 StaL 35.) 
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OBSERVATIONS ABOUT THE USE OF 
LEGISLATIVE HISTORY 

Kenneth W. Starr* 

One of the workaday tools which federal judges are called upon to 
employ regularly in their daily labors is the body of materials called "leg- 
islative history." Like a trusty old teapot, legislative history is readily 
available whenever the need for it arises. Indeed, in the current era legis- 
lative history truly abounds, with library specialists compiling vast tomes 
designed to aid lawyers and judges in divining the meaning of statutory* 
law. Today, as courts toil under burgeoning case loads, we pause to ex- 
amine whether (and to what extent) we may be, as it were, drinking too 
much tea. 

I. Background 
A. The State of the Federal Courts. 

That the federal judiciary is laboring under an increasing case load 
is a truism. There^are presently about 200,000 civil cases pending in the 
federal district courts, and the courts of appeals have a docket of almost 
20,000 cases at any particular time. The growing volume of cases is exac- 
erbated by what many judges perceive as increasing substantive difficulty 
in individual cases. 

Along with the increased case load, the role of the federal courts has 
changed: the federal courts in the posx-Erie era have become couns of 
statutory interpretation. This is nothing new, allhough ii is certainly a 
phenomenon of this century. With the New Deal only fifteen years old. 
Justice Frankfuaer observed that **couris have ceased to be the primary 
makers of law in the sense in which they legislated' the common law."' 
Statutes are the federal courts' daily bread. The way in which courts go 
about reading those statutes in the federal system is therefore of particu- 
lar importance to our jurisprudence. 

United Stales Circuit Judfic. United Slates Court of AppcjK for tiic DiMnet of Columhu 
Circuti 
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B. The Courts and the Agencies. 

Even as ihe federal courts have sought to adapt to the changing 
nature of their work, the statutes that the courts are charged with inter- 
preting have themselves changed. Courts are less frequently faced with 
questions concerning familiar statutes such as the Interstate Commerce 
Act and the Federal Trade Commission Act. Instead, recent enactments 
such as the Clean Air and Clean Water Acts, the Resource Conservation 
and Recovery Act, the Natural Gas Policy Act, the Transportation De- 
regulation Acts, and the Cable Television Act tend to dominate the fed- 
eral docket. 

The substantive complexity of these statutes presents additional 
problems to the courts. Courts are often ill equipped to master the com- 
plexities of these sometimes labyrinthine statutes that govern highly tech- 
nical matters beyond the expertise of a generalist judiciary. In addition 
to the complexity of the subject matter, these statutes often regulate tech- 
nologies not even in existence when the governing statute was enacted. 
In such cases, the courts are faced with a daunting search reminiscent of 
Erie: attempting to figure out what a reasonable Congress would decide 
if the specific issue were put before it. 

Against this statutory backdrop are the now ever-present agencies. 
Since 1887, Congress increasingly has refused to pass a statute and set it 
out to sea without an escort. Congress thus tends to entrust statutes to 
administrative agencies. There are other statute readers out there now — 
competitors of the courts. Not so long ago, the federal courts could ex- 
amine a statute and comfortably render their interpretation, knowing 
that issues of law, as distinct from issues of fact or mixed issues of law 
and fact, were questions for the judiciary alone. As opposed to the 
courts, the Executive was the political branch of policy formulation and 
implementation, not the branch of quiet, careful reading of statutes and 
dispassionate, neutral legal analysis. Therefore, one would not expect 
agencies to decide questions of law authoritatively. 

Agencies, nevertheless, enjoy an interpretative role by the very na- 
ture of their creation. To take action, they have to construe their statu- 
tory charters both in regard to the reach of those charters and with 
respect to a variety of other day-to-day matters. Thus, agencies do, in 
fact, decide questions of law. In response, the federal courts have devel- 
oped a rule of deference — perhaps as a part of democratic theory; per- 
haps, the cynic might say, just as much out of a sen.sc of fatigue and 
frustration. 



Vol 1987:3711 JUDGE STARR: OBSER VA TIONS 373 

C. Deference to Agency Decisions and Chevron. 

The deference principle has seen its fullest explication in Chevron 
US,A. Inc. V. Natural Resources Defense Council. Inc. ^ and its progeny. 
The post-Chevron decisions are generally viewed as pro-agency, calling 
on the courts — ^in the wake of that broadside an the 1970s, Vermont Yan- 
kee ^ — to exercise care and respect before rejecting an administrative in- 
terpretation of a measure passed by Congress. We arc now living not 
only in the modem administrative state, but also in the post-Vermont 
Yankee and post-Chevron environment. 

Although Chevron calls for the courts to exercise deference to ad- 
ministrative decisions, there is another, often overlooked side to Chevron : 
its call for a return to traditional principles of statutory interpretation. 
After Chevron, the courts are not to begin by examining the agency's 
interpretation; instead, the courts are to look to the statute itself to ascer- 
tain what Congress intended.'* Since both courts and agencies are bound 
by the will of the legislature on issues of statutory interpretation. Con- 
gress's intent controls, not the agency's. Thus, Chevron has brought 
back into sharp focus the importance of reading statutes — instead of 
reading the agencies' reading of statutes. 

IL The Role of Legislative Intent 

Over the years, Hhe Supreme Court has set forth rules and principles 
to guide statutory interpretation. The role of the lower federal courts is. 
of course, to follow those teachings faithfully. The purpose of this dis- 
cussion, however, is to examine in an extrajudicial setting the wisdom of 
employing legislative history to divine the intent — the meaning — of the 
statutes that the article one branch has enacted. 

A. Methods of Interpreting Legislative Intent. 

Generally speaking, two competing schools of thought exist with re- 
spect to the wisdom and legitimacy of using extrastatuiory materials in 
the interpretation of statutes. The first, with which we are intimately 
familiar, is the American rule, which smiles upon and ordains the use of 
legislative historical materials in the interpretative process. The classic 
siaiemcnl of the American rule was set forth by Justice Frankfurter in 
his 1947 Cardozo Lecture: **If the purpose of construction is the ascer- 
tainment of meaning, nothing that is logically relevant should be e.\- 

: 4*»7 U.S S.17 (l<iK4) 
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eluded.'*^ Statutes are» as the Justice put it, "organisms which exist in 
their environment."** The neutral, dispassionate judge will therefore seek 
to understand the environment whence the statute came. 

The second school of thought on the use of legislative history is typi- 
fied by the English rule, which forswears any use of parliamentary mate- 
rials in the determination of the statute's meaning. Thus, as Walter 
Bagehot put it, although the "nation, indeed, generally looks to the dis- 
cussions in Parliament to enlighten it as to the effect of Bills,*' the Eng- 
lish courts emphatically do not."' The classic statement of this rule was 
set forth long ago, in 1769: 

The sense and meaning of an Act of Parliament must be collected from 
what it says when passed into a law; and not from the history of 
changes it underwent in the house where it took its rise. That history 
is not known to the other house or to the Sovereign.* 

Early American practice was generally loyal to the English rule. 
American courts, however, later departed from the English approach — 
the amusement of foreign courts at this departure culminating in the Ca- 
nadian quip that **in the United States whenever the legislative history is • 
ambiguous it is permissible to refer to the statute."^ The increasing use 
of legislative history is most graphically seen in statistical surveys of the 
opinions of the Supreme Court. In 1938, the Court referred to legislative 
history nineteen times, but by the 1970s the Court was making three to 
four hundred references each tcrm.'^ 

Discussions of the use of legislative history generally focus on evalu- 
ating the probative value of specific items of history: of committee re- 
ports versus congressional debates; of "hot" debates versus canned 
colloquies, either with or without "bullets"; and of discerning what 
James Landis almost 60 years ago described as extrinsic aids with real 
and not illusory significance.** In view of the well-settled nature of the 
American rule — and indeed its flourishing of late — it might seem icono- 
clastic to articulate reservations about the use of legislative history in 
principle. Throwing caution to the winds, it is to these observations that 
1 now turn. 



5. Frankfurter, supra note I. at 541. 

6. Id. 

1. W. Backmot. Thf. English Constitution 10 (2d ed. 1873). 

«. Millar v. Taylor. 4 Burr. 2303, 2332. <>8 Eng. Rep. 201. 217 (1769) (quoted in Frankfuncr. 
supra note 1, at 541). 
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B. The Use of Legislative History, 

The concerns about the use of legislative history fall into two broad 
categories. The first I would label democratic theory concerns; the sec- 
ond category I would suggest more humbly as practical day-to-day con- 
cerns. Taken together, these concerns suggest that the dangers inherent 
in the use of legislative history generally outweigh the arguable advan- 
tages resulting from its use. 

1. Democratic Theory Concerns. Under democratic theory, the 
statute rather than extrastatutory materials governs the nation. Legisla- 
tive history, however, has the potential to mute (or indeed override) the 
voice of the statute itself. In terms of democratic theory, the use of legis- 
lative history can distort the proper voice of each branch of our constitu- 
tional government. The effect on Congress, the Executive, and the courts 
will be examined in turn. 

The enacted statute definitively represents the avowed **intent" of 
the Congress as z whole. Legislative materials abound with records of 
the myriad of congressional "subdivisions'* — subcommittees, commit- 
tees, and ultimately two-house conference committees. These records, 
however, at best can shed light only on the "intent'' of that small portion 
of Congress in which such records originate; they therefore lack the ho- 
listic **intent" found* in the statute itself. Thus, although congressional 
committees are reservoirs of expertise and technical knowledge, by the 
same token committees may be narrow and parochial in their outlook, 
less balanced on iht subject in question than the Congress as a whole. 
Relying on extrastatutory materials therefore raises the danger that un- 
representative materials will be accepted as authoritative.*- 

The great flood of legislative history suggests that members of Con- 
gress can scarcely be expected to master the secondary materials of the 
bills upon which they vote. Indeed, the members may be divided on 
whether the history reflects their understanding — a phenomenon cap- 
tured in the colloquy between Senators Dole and Armstrong quoted in 
then Judge Scalia's concurring opinion two years ago in Hirschey \\ 
FERC. '^ Even in the setting of the congressional committee, in many 
cases the report adopted will likely not even have been reviewed, much 
less wriucn or studied, by all members. Given these practical realities, 
only the record of speeches on the floor of either chamber should be con- 
sidered even minimally probative of Congress's intent. At least those re- 

\2 Wjld. Sorni' Oh\ervatutn\ mi the Lw itf Lci^tiluliu- Htstory n; the /VA*/ Suprctvc Cuuri 7'crtn. 
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marks have been heard — however superficially — by members of 
Congress (albeit a minority in most instances)."* 

Legislative history also minimizes or ignores the role of the Execu- 
tive. In carrying out his constitutionally ordained functions, the Presi- 
dent passes upon legislation, and as a practical matter does so without 
the benefit of legislative history. In this regard, the President's view of 
the statute may be diflferent from that of the Congress, and from the 
subsequent interpretation rendered by the courts. Judicial interpolation 
of the statute based upon legislative materials thus has the potential to 
create a statute that the President would not have signed. 

The use of legislative history has the further danger of introducing 
the voice of the federal courts — the nonpolitical branch — into the polit- 
ical process of legislation. In using legislative materials, the courts create 
winners and losers in the legislative process: elevating the views of some 
and denigrating or rejecting the views of others. Reflecting this concern. 
Justice Jackson stated that "political controversies which are quite 
proper in the enactment of a bill . . . should have no place in its interpre- 
tation." '^ By using legislative history, the courts may be acting in an 
area that should be out of bounds to the unelected branch. Therefore, 
given the effects on Congress, the Executive, and the courts, we would do 
well to follow Justice Cardozo's admonition: "We take the statute as we 
find it.'*»^ 

2. Practical Concerns, In addition to concerns founded upon 
democratic theory, a variety of practical reasons counsel restraint in reli- 
ance on legislative history. These concerns fall into three groups: the 
potential for abuse, the cost of usage, and fictitious use. 

The most compelling and widely discussed concern about the use of 
legislative history is its potential for manipulation. It is often said that 
one generally finds in the legislative history only that for which one is 
looking. By the same token, an overready reliance on legislative history 
may become an end in itself, and thus an obstacle to the difficult task of 
determining the meaning of the statute. Lobbyists maneuver to get their 
clients* opinions into the mass of legislative materials; judges, in turn, 
may be tempted to use the convenient tool of legislative history as an 



14. Even the debater on ihc flt>or may be less probulive loday. In ihc early pari of this century, 
when courts began to rely more frequently on legislative history, the debates on the floor of the 
Congress could fairly be characterized as an actual sharing and exchange of views between the mem- 
bers. The accuracy of this characterization of current congressional "debate" is questionable. 

15. Schwegmann Bros, v Calven Distillers Corp.. 341 U.S. 384. 3<)6 (1951) (Jacks*>n. J,, 
concurriii}:). 

16. Anders*>n v. Wilstm. 2«9 U.S. 20. 27 (1933). 
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escape from the hard work of actual judging. Both routes are equally 
undesirable. 

It is well known that technocrats, lobbyists and attorneys have cre- 
ated a virtual cottage industry in fashioning legislative history so that the 
Congress will appear to embrace their particular view in a given statute. 
While some aspects of this occupation are legitimate, this history-making 
can also work an abuse of the legislative process. Perhaps the clearest 
example is the creation of legislative history after the event of passage, a 
phenomenon recently noted by the Supreme Court in Clarke v. Securities 
Industry Association, *^ In Clarke, the Court discounted the views of a 
key legislator because his observation had been added ten days after pas- 
sage of the act." This is not, to those familiar with the Washington 
scene, an unfamiliar phenomenon; indeed, the development of legislative 
history after the passage of a statute has resulted in well-recognized and 
much needed reforms such as the so-called ••bullet" reform in 1978, 
which required the clear marking of insertions into the Congressional 
Record. Nevertheless, the practice of post-enactment creation of •legis- 
lative history" still occurs with regularity. 

Substantia! monetary costs are also imposed by the accumulated 
masses of legislative history produced by the Congress on any given mea- 
sure. Resort to legislative history forces lawyers not only to study the 
statute, but also to wade through formidable mounds of materials at fed- 
eral depositories. Counsel can no longer afford to prepare a case without 
examining the legislative history, and as the search time grows, the trans- 
action costs increase. Years ago, Justice Jackson expressed a similar con- 
cern over the accessibility of pertinent secondary material, when in his 
Public Utilities Commission concurrence he maintained thai prior to the 
argument, counsel for the California Commission had been unable lo se- 
cure the background materials.**^ 

But the transaction costs do not exist only at the litigation stage. IT 
legislative history **counts" in the adjudicatory setting, then it has to 
**count'* in the nonlitigation counseling setting as well. This point was 
emphasized by Professor Dickerson, an outspoken critic of resort to leg- 
islative history: 

\\ is hard enough to search a long, heterogeneous and often conflicting 
legislative history as relates to a particular issue in a current contro- 
versy. It is vastly harder and impracticable to search all aspects of the 
legislative histor)- as they relate to the myriad of potentially trouble- 

!7 107 S C(. 750(1*J87). 
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some problems that the lawyer would like to anucipaie -*^ 

Moreover, the costs extend beyond the bar and its clients: the judi- 
ciary must also devote lime searching through mountains of material. 
This task is often fruitless, as reflected by the comments of Justice Jack- 
son: "Legislative history here as usual is more vague than the statute we 
are called upon to interpret.*'*' This increases the already well-publi- 
cized concerns over an unduly bureaucraiized judiciary that leans too 
heavily upon its staff. 

The use of legislative history may also encourage high fiction in in- 
terpreting statutes. A recent example is the Col Fed case, which con- 
cerned pregnancy benefits under Title VII. 2- In Cal Fed, a majority of 
the Supreme Court referred to a House Report, which in turn referred to 
the laws of numerous states. The Court concluded that Congress — not 
the Committee or the chamber that produced the report — must have 
been aware of the substantive provisions of the various states' laws, since 
those laws were mentioned in the report.^^ Reliance on this source, not 
surprisingly, was called into question by Justice White and his two fellow 
dissenters.^"* 

In addition, the notion of "legislative intent" may in itself be ficti- 
tious. The Court now and then reminds us that 'Megislalive intention, 
without more, is not legislation."^^ This notion has venerable roots. As 
Justice Holmes remarked, "Wc do not inquire what the legislature 
meant; we ask only what the statute means."-^ Justice Jackson echoed 
this theme in his famous concurrences in Schwegmann Brothers^'' and 
Public Utilities Commission,^^ where he bemoaned the Court's decision 
to forswear "analysis of the statute" and embrace instead "psychoanaly- 
sis of Congress."^' Chief Judge Wald, in her study of Supreme Court 
opinions during the 1981 term, concluded that in the majority of those 
cases the opinion writers disagreed as to either the substance or the 
thrust of the legislative history.-*^ Thus, in the majority of those opin- 

20. K. DiCKEftsoN. i(//7/v noic9. at 130-31. 

21. Public Utili Comm'n. 34S U.S. at 320 (Jackson. J., concurring) 
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23. rd. at 692-93 & nn.23.25. 
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ions — both concurrences and dissents — the legislative history was viewed 
as inconclusive. Even if the legislative history does appear to support one 
position or another, the Court often finds that the "apparent" meaning of 
the statutory text itself is more persuasive than the legislative history. 
As Justice Frankfurter commented in his Cardozo Lecture forty years 
ago, **no one will gainsay that the function in construing a statute is to 
ascertain the meaning of words used by nhe legislature. To go beyond it 
is to usurp a power which our democracy has lodged in its elected 
legislature."^* 

in. Conclusion 

Interpreting congressional intent has become increasingly important 
since Chevron declared that agency decisions must be evaluated in light 
of that intent. However, the benefits accruing from the use of legislative 
history are marginal when weighed against the potential for abuse and 
the enormous effort involved. In light of the democratic theory and prac- 
tical considerations counseling against undue reliance on legislative his- 
tory, one might wonder whether the effort of poring over mountains of 
legislative materials is worth the candle. If not. the law might be better 
served by a movement toward the English rule that prevailed in early 
American practice, at least to the extent that legislative history is em- 
ployed only when every other avenue of determining the meaning of 
Congress has failed. 



31 Hrjiikfuricr. \upru note 1, ai 533 



A REPLY TO JUDGE STARR'S OBSERVATIONS 

ABNER J. MiKVA* 

We are no longer the common law courts that perhaps we once 
were. We are statutory courts. The overwhelming share of our business 
is the interpretation of what Congress, and the state legislatures, say the 
law is. 1 would hope that we engage in some reasoned dialogue with 
them, and maybe agree on some things, but they are the primary branch 
of government. A problem arises, then, when Congress does not speak as 
plainly as we would like them to speak. 

Why doesn't Congress speak more plainly? Is it because congress- 
men all have marbles in their mouths? Is it because they are a bunch of 
dummies? That's not it. At a recent count, forty-four percent of the 
members of Congress were lawyers. I assure you that most of the actors, 
the prime movers in the first branch of government, know exactly what 
the process is about. They understand the use of language; they under- 
siund its uses and its limitations. No, the real problem is that we start 
out with 435 prima donnas in the House and 100 prima donnas in the 
Senate, and the name of the game is to get them to agree on a single set of 
words. We are net talking about trying to get Congress to agree on 
something unimportant or noncontroversial, like whether to declare 
Grandmother's Day. Instead, we are talking about the hard issues, like 
the environment, economic decisions and civil rights. 

Those 535 people that we described are going to find it difficult to 
agree on an agenda, let alone on the words to describe whatever consen- 
sus they reach. The consensus that is reached to get a bill passed in the 
first place is a tenuous and confused one. Is it any wonder that the words 
they do finally choose tend to have diff*use and ambiguous meanings? 

My favorite story along these lines involves Representative Morris 
UdalTs passage of the strip-mining law. Act of August 3. 1977, Pub. L. 
No. 95-87, 9! Stat. 445 (codified at scattered sections of 18 U.S.C and 30 
U.S.C. (1982))- This was a typical piece of legislation. He had passed it 
through the House one time but could not move it in the Senate. The 
next time he passed a bill through both the House and the Senate, and 
President Ford vetoed it. He finally got a Democratic president who 
committed himself to signing a bill if Representative Udall could get it 

* Untfc\) Siaies Circuit Judge. Uniicd Suicn Court of AppK:;tN lor lUe Dkitjci of Columbia 
Cirvuii 
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through Congress. Because strip mining is one or the more confronia- 
lional issues thai the nation faces, there were directly opposing .views to 
reconcile in fashioning a bill. The miners and mine owners, the "states' 
righters/' and the environmentalists each have very strong views on what 
the strip-mining laws should be. 

Representative Udall fashioned a compromise and got it out of the 
committee and onto the floor. At one point, in his effort to shepherd the 
compromise through the House of Representatives. Udall, as floor man- 
ager, was explaining why it was a great bill and why it ought to be 
passed. One of the congressmen from West Virginia, a strip-mining 
state, arose and asked if the gentleman from Arizona would assure him 
that this bill would carefully protect states' rights and state sovereignty 
and that the states would continue to perform their role in managing 
strip mining within their borders. Representative Udall solemnly as- 
sured the gentleman that he was absolutely correct, that the bill very 
carefully preserved the role of the states in the process — state sovereignty 
was not impinged upon in any form. Twenty minutes later a pro-en- 
vironmentalist congressman arose and asked if the gentleman from Ari- 
zona would assure him that the bill, once and for all, set single standards 
for strip mining and ensured that one federal law would cover strip min- 
ing throughout the country. Representative Udall assured the gentleman 
that he was absolutely correct, that this bill, once and for all, set uniform 
federal standards. Some of us were sitting in the cloakroom during this 
exchange; when Representative Udall came out for a drink of water one 
of the congressmen who had been listening in told him that both posi- 
tions could not be right. Udall then assured that gentleman that he was 
absolutely correct. 

It is not surprising that when the statute came before the courts 
there were some ambiguities. It simply was not as clear as it might have 
been in describing when the state was supposed to act and wlien the fed- 
eral government was supposed to act. And yet, what should Congress- 
man Udall have done — spend another twenty years trying to find more 
precise words to set forth his ideas concerning proper strip-mining law, 
even though he might never get 218 of his colleagues to agree with him 
again? It is this exigency that makes the necessity of reviewing legislative 
history an absolute given. 

I am convinced that there simply is no way wc can go back to those 
good old days when courts spent ninety-five percent of their time care- 
fully moving the law forward in the common law process. It makes no 
sen.se to compare ourselves to the English couns, which function in an 
altogether different reviewing capacity than we do. England does not 
have a written constitution; therefore the kinds of inquiries that can 
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come before their courts are much more limited than the ones that come 
before our courts. English courts interpret the law on its face while we 
have the duty to also determine the validity of the law itself by measuring 
it against the Constitution. 

We are stuck with the proposition that Congress is going to pass 
laws that require interpretation, deal with more and more complicated 
subjects and involve more and more technical expertise. Therefore, the 
words are going to be more and more difficult to comprehend. Most 
state constitutions still have **antimultifariousness*' provisions that say 
the legislature cannot cover more than one subject in a bill. If the legisla- 
ture has two subjects in a bill, the whole bill is unconstitutional. There is 
no such proscription on the federal legislature. The Congress is just as 
apt to pass a whole new criminal law as a rider to a continuing resolution 
as it is to consider subjects in some kind of diverse fashion. 

It is true, of course, that if Congress has not done its job, the courts 
should not do it for them. Courts should not legislate; it is not our role. 
Many times the ambiguity in a statute is in a genuine zone of unresolved 
policy; the courts ought to recognize those situations and leave them 
alone. On the other hand, it is often the case that Congress is saying, 
"We're using this fuzzy language in the statute, but this is what we really 
mean,*' In those cases, we as judges have to look at the committee re- 
ports and at other clues. And we do have to look. We cannot just tell 
Congress that they could have said it more plainly, and that until they 
do, we are not going to enforce it. We can't say, "We pass." 

Consider the strip-mining legislation, and let me exaggerate it just 
slightly. One provision of the bill provides that the state shall do X and 
one provision of the bill provides that the federal government shall do X. 
What should a judge do when the two contenders come to court on this 
issue? Should the judge say, "I've got to go fishing"? Or should the 
judge say, "On the one hand they say this and on the other hand they say 
thai. Now I've got to go fishing"? I think that the role of an Article III 
court must be to find a resolution to such ambiguities. 

With respect to the Udall dispute, I would have gone back to the 
committee report, as I think most of the judges who were involved in the 
various disputes did. I would have resolved most of the disputes in favor 
of federal supremacy — on the ground that most of the fight over this 
statute was about whether there was going to be a set of federal standards 
superimposed on the states. That is. in fact, the way most of the cases 
were resolved. 

As long as Congress continues to pass complicated, muhifarious 
bills ill devious ways, and sweeps difficult disagreements under the rug, 
the courts are going to have to interpret those statutes as best they can. I 
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think, therefore, that courts would be well advised to tr\' to find some 
common vocabulary and some common rules, and to give up the hope- 
less task of saying thai we are no longer going to look outside the words 
of the sialuie. We cannot insist on calling a statute as Congress writes it. 
There are very few statutes which on their face clearly express what Con- 
gress intended. 

An interesting and related question is how a court's interpretive role 
compares with an administrative agency's interpretive role with respect 
to a statute which the agency is charged with carrying out, and in which 
Congress has not been clear. In its pure terms, I have no problem with 
the concept articulated in Chevron U.S.A. Inc. v. Natural Resources De- 
fense CounciL Inc., 467 U.S. 837 (1984). If the law is clear, the courts 
ought to interpret it, even if the agency has come out the other way. If 
there are any ambiguities, however, courts ought to defer to the agency — 
the group of experts to whom Congress has given the first bite. But 
although judges agree with this theory, there is grave confusion about the 
application of the theory to real cases — ^and the real cases come up when 
Congress is silent about something. 

In these cases, should the agency be able to read anything it wants 
into the statute? I cannot believe that this is what the Court meant in 
Chevron. I am sure that no one on the Supreme Court -now, or at any 
time in our history, would say that the agency should be allowed to write 
its own mandate. The members of administrative agencies are not 
elected. They are not accountable to anyone, other than possibly the 
Appropriations Committee the next time the agency's budget is consid- 
ered. If the statute is silent about something, then the agency's power 
should be limited, just as the courts' power ought to be limited. For 
example, in Chevron it seemed to me to be very clear that because the 
statute hadn't said anything about a "bubble concept," it was improper 
for the agency to fashion that power for itself. Of course, it is in these 
areas that the courts have the most trouble because, most of the time, the 
agency is going through the same woods that courts have to go through. 
The law simply is not as clear as it ought to be. In these situations, 
courts should recognize that Congress entrusted agencies with expert re- 
sponsibility. Unless the agency itself has tried to write the statute, agen- 
cies ought to be given every deference and treated as experts. If the 
agency has tried to write the statute, the courts' expertise ought to lake 
over. We ought to tell the agency that it exceeded its power. 

I have tried to make clear that frequently a statute's plain meaning 
is not going to be easily discerned, and it is not going to be discerned at 
all if the judges and courts do not look at the legislative history. Unfor- 
tunately, this does not end discussion about legislative history because 
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frequently the process of "making legislative histor>'*' is abused. In fact, 
that very term used to offend me when I was in Congress. Nothing made 
me squirm more than when some lawyer, who ought to have known bet- 
ter, would get up for the purpose of "making legislative history," saying, 
'''watch me, I'm making history" — ^and then proceed to read a speech 
that had been prepared for him before he got to the floor. 

Even more offensive is thtpas de deux that frequently occurs on the 
floor. Two members will rise and engage in a colloquy for the purpose of 
*'making legislative history." Frequently, however, the colloquy is writ- 
ten by just one of the members, not both. It is handed to the other actor 
and the two of them read it like a grade B radio script. And that is the 
material that judges later will solemnly pore over, under the guise of 
"studying the legislative history." This, of course, is ridiculous. The 
problem is that juidges don*t know as much as they ought to know about 
the legislative process. Judges, who are educable, ought to be able to 
learn about how the process works, just as congressmen ought to be able 
to learn about how the judicial review process works. With more in- ' 
terchange than now occurs, these two branches ought to be able to agree 
on common rules of behavior so that when a judge talks about debate, he 
is talking about real debate and not the phenomenon I have just de- 
scribed. In turn, j^ongress ought to undertake more reform measures 
like the "bullet" rule, which requires that any speech or remarks in the 
Congressional Record by an absent member of Congress be preceeded by 
an asterisk or "bullet." This was not a far-reaching, overwhelming re- 
form, but it was a step in the right direction. Now a judge can tell when 
a member was present on the floor and was saying something or when, in 
fact, he was off in Miami basking in the sun while his staff put some 
extracurricular remarks in the interoffice mailbox, which then appeared 
at the appropriate place in the record. 

Congress and the judges should also agree on some canons of inter- 
pretation. There is room for some interpretive rules, if used by each 
branch. (At times I am somewhat dismayed, though, to talk about the 
problem of ejusdem generis when most of the Congress does not know 
what 1 am saying and does not care about what I am saying, even as I am 
saying it.) Perhaps a rule could be fashioned to govern when congres- 
sional silence is to be deemed assent, rather than what is usually the case: 
thai most of the time Congress does not read judicial opinions and does 
not know whether courts properly interpreted the statute. 

Perhaps staff members of the relevant committees ought to be re- 
quired to re;id judicial opinions interpreting statutes. Then, at least, they 
would know what has happened to that beautiful work of an they sent 
out into the world, and how the courts now function under ii. There is 
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an interrelationship between the two branches: the Congress makes the 
laws and the courts interpret the laws. We ought to be more cognizant of 
that interrelationship. 

In the absence of these reforms, we still must deal with the problem 
of resolving fine ambiguities in a statute, ambiguities where courts really 
do not know what a Congress had in mind. My approach is to go to the 
place in the legislative history where the majority did focus on the ambi- 
guity. To this end, I always find that the committee report is the most 
useful device; it is what I use to try to resolve some of those ambiguities. 
Most of the time — not always, and not for every committee — the com- 
mittee report represents the synthesis of the last meaningful discussion 
and debate on the issue. The committee report is usually drafted by the 
majority staff, more often than not with substantial input from the mi- 
nority on the committee. Indeed, because the committee report is so use- 
ful, one of the reforms that 1 would advocate is that the chairman and 
the staff stop using the committee reports to engage in horse trading and 
logrolling. 

I have argued here that the use of legislative history is compelled by 
the inherent ambiguities of statutes, ambiguities behind wjjich often lie a 
discernable congressional intent. I have also tried to describe some re- 
forms that would allow courts to use legislative history more reliably and 
more efficiently. Now, I would like to respond to the notion that with 
respect to the use of legislative history, one school of thought abnegates 
political power, while the other school grabs it. This is just not so. A 
scheme of judicial interpretation of statutes that eschews the use of legis- 
lative history can easily come to rely upon the significance of the use, or 
omission, of certain prepositions, or even the placement of commas and 
semi-colons. Let me put the commas and semi-colons where I claim they 
are meaningful, and let me interpret the **plain words" of a statute, and I 
can exercise all kinds of power that I probably should not. 

My own feeling is that judicial restraint starts with the proposition 
that a judge is not supposed to be making policy decisions. People who 
have been in the public arena make good judges because most of us have 
had an opportunity to test our policy ideas; either they did not gel 
adopted or, when they did get adopted, they turned out not to be so great 
after all. I am perfectly delighted to let other people make policy deci- 
sions at this point. I tried making them for over twenty years and the 
republic isn't much more secure for my twenty years of effort than it was 
before 1 started. 

As judges we are not supposed to do what the legislative branch 
does — we arc not supposed to try to do it better; we are not supposed to 
finish the task; and we are not supposed to get into areas that the legisla- 
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ture did not gel into. Democratic theor>' not only requires courts to give 
appropriate deference to the first branch, but also to recognize that the 
elected policymakers make the law, and therefore the law is what they 
say it is. Congress is like Humpty Dumpty in Through the Looking 
Glass. When Congress uses a word, the word means what Congress says 
it means, all the dictionary definitions to the contrary notwithstanding. 
If Congress has established what it wants a word to mean, that is what it 
means. 

The question, of course, is how to make this primacy meaningful. 
One thing to bear in mind is that while judges should not take their role 
of interpreting statutes lightly, the job is not quite so awesome as inter- 
preting the Constitution of the United States. When an Article III judge 
interprets the Constitution, only higher judges can correct a misinterpre- 
tation. But when a judge misinterprets a statute that Congress has writ- 
ten. Congress can correct the error. Sometimes the ink isn't dry on some 
of our decisions when Congress has made it clear that it disagrees. There 
is an opinion on page 98 of volume 342 of the United States Reports, 
Untied States v, Wunderlich (1951), interpreting a federal statute, which 
is almost word for word the way I drafted it for Justice Minion. It lasted 
less than three months before Congress overruled it in its entirety. It 
gives me some solace to know that even if I am wrong, Congress is there 
to correct me. 

If judges are.,to make congressional primacy meaningful, they can- 
not afford to ignore those obvious tools which members of Congress use 
to explain what they are doing and to describe the meaning of the words 
used in the statute. Those who refuse to use the tools are merely saying 
that they don't want to look. Their feeling is that you ought not to look 
at the legislative process if you want to digest it because it is just loo 
messy and untidy. But the alternative is to give a judge the relatively 
unrestrained power to look just at the statute's words and at Webster's 
Dictionary, and to decide with Webster's what the law of the land will 
be. I would rather the judge use all the tools that are available. Fortu- 
nately, if he is wrong. Congress can correct him. 
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The routine sharing of inTonnation between congressional committees and administrative 
agencies constitutes one of the most important interactions between the political branches of 
our national government. The process of exchanging inTonnation affects the ability of the 
executive and legislative branches to carry out their constitutionally assigned tasks. The 
quality of Congress's legislative and oversight work often depends on agency information. The 
control of the disclosure of sensitive information also affects the executive's ability to fulfill its 
funcUons. 

The Constitution of the United States operates only loosely as a set of restraints on the 
behavior of the political branches in disputes over information. Because it does not expressly 
acknowledge a congressional entitlement to information or an executive prerogative to 
withhold information, the Constitution provides less a sel of clearly understood rules than a 
framework within which each branch articulates its asserted right to demand or withhold 
infonnation. 

The Judicial view regarding disputes over sensitive infonnation between the political 
branches, as distilled from a very few opinions, respects elements of the views of both 
branches. While several cases imply what the Supreme Court's view might be,» there is no 
Supreme Court adjudication of any executive privilege dispute with Congress. Consequently, 
there is no opinion that resolves the principled contentions that such disputes involve. 

By all accounts, most congressional demands for infonnation are handled without 
confrontation, and it is clear that agencies generally respond to requests by providing 
whatever infonnation Congress is seeking. Moreover, the branches do have a strong and 
continuing Interest in the success of their overall relationship, despite an institutional 
competitiveness that is augmented when the two branches are controlled by different parties. 
Nevertheless, sertous contentious cases do artse. especially In areas of great concern to the 
public, and Improved mechanisms for resolving such disputes would benefit both political 
branches, as well as the courts, which shy away from involvement in such cases. 
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An understanding of the several factors that may affect the outcome of particular 
demands as well as the process by which a resolution is achieved is required If improvements 
are to be recommended for resolving Information disputes in a way that enables both 
branches optimally to fulfill their constitutional functions. One major factor affecting the 
successful navigation of a dispute Is the perceived stakes or interests of each branch. What 
is at stake for Congress Is usually the performance of one of Its primary functions. These 
include routine oversight, the contemplation of possible legislation, the review of nominations 
requiring the advice and consent of the Senate, or the investigation of possible official 
wrongdoing. The executive's desire to control the dissemination of information Is likely to 
result also from a predictable set of concerns. These include protecting national defense and 
foreign policy secrets* protecting trade secrets or confidential commercial or financial 
Information, protecting the candor of presidential communications or intrabranch policy 
deliberations, preventing unwarranted Invasions of personal privacy, whether of government 
officials, employees, or private persons, and protecting the Integrity of law enforcement 
investigations and proceedings. In some cases, the executive may regard such information as 
sensitive, meaning that its disclosure could compromise the capacity of the executive branch 
to discharge Its constitutional or statutory responsibilities. Disputes over information often 
have a purely political basis as well. Congress may seek information in an effort to gain 
particular political advantage; the executive may seek to withhold such information to cover 
up mistakes. 

The prospects for a nonconlrontatlonal resolution are good if the branches perceive that a 
particular dispute boils down to a contest only between Congress's ability to fulfill one of its 
primaiy missions and the executive's ability to protect one of the routine concerns mentioned, 
rather than a fundamental readjustment in the institutional power of each branch In relation 
to the other. Accommodation Is possible in such a situation because several Intermediate 
arrangements exist between complete disclosure or complete non-disclosure that aDow for a 
balance of the branches' competing Interests. 

Among the intermediate arrangements available for settlement of a dispute are: (1) the 
release of infonnatlon by the executive in timed stages that allow it to conclude a law 
enforcement investigation or policymaking process without premature scrutiny: (2) the 
release of information under protective conditions ranging from Congress's promise to 
maintain confidentiality to congressional inspection of the materials requested while they 
remain in executive custody; (3) the release of requested infonnatlon in expurgated or 
redacted form; or (4) the release of the requested information in the form of prepared 
summartes. 

Important, however, to the resolution of disputes along these lines is the formation of a 
new operational process or arrangement. Under this arrangement, each branch would retain 
the formal authority to assert in legal proceedings what it believes to be its constitutional 
prerogatives concerning the control of information. At the same time, the arrangement would 
contain agreements aimed at steering negotiations away from categorical questions of 
prerogative and toward the pragmatic resolution of immediate disputes. Toward that end. an 
arrangement should specify at least those interests in the control of the information that each 
branch could Invoke in negotiations, a commitment to invoke those Interests in highly specific 
terms should disputes arise, and a commitment to explore in negotiation how the interests of 
each branch would be advanced or harmed in the particular dispute by the use of various 
compromise strategies attempted in the past. 

The scope of the new arrangement should include both executive and Independent 
agencies. Tliere is nothing in the constitutional relationship-as distinguished from the 
statutory relationship—between administrative agencies and either Congress or the President 
that suggests that labeling an agency as executive or independent yields greater or lesser 
authority for the President to control agency information or greater or lesser authority for 
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Congress to demand tnfonnation. In addition, the arguments for and against the sharing of 
information do not vary depending on the structure of the agency that holds the Infonnation, 

Congress might also consider placing in one oOlce the responsibility of coordinating the 
negotiation of disputes with the executive over information. This would be akin to the 
practice of the executive branch with respect to the Ofllce of Legal Counsel at the Department 
of Justice which stores infonnation regarding the resolution of disputes and provides counsel 
to agencies embroiled In disclosure disputes. At a minimum. Congress ought to more 
regularly familiarize its members with the information and counsel that the Olllce of Senate 
Legal Counsel and the General Counsel to the Clerk of the House of Representatives can 
provide to committees that are engaged in disputes over Information. Congress should 
consider alternative means for resolving particularly controversial cases in addition to the 
current criminal contempt procedures. Alternatives could range from third-party mediation 
to referral to other agencies or to less draconian Judicial procedures. 

RECOMMENDATION 

1. Congress and the President should create an on -going process for negotiating the 
conditions under which sensitive informations in the agencies should be disclosed to or 
withheld from Congress. 

2. This operational arrangement should seek to achieve improved cooperation and 
relations between the executive and Congress. Specifically, the executive should respect 
Congress's legitimate legislative and oversight interests, including the pressure of time and 
the need to have information immediately available. In return. Congress should respect the 
executive's legitimate interests including, for example, prolecUon of confidentiality in matters 
pertaining to presidential communications, national security, civil and crlmliial law 
enforcement, personal privacy and corxunerclal confidentiality, and the free-flow of staff advice 
that might be inhibited by outside scrutiny of deliberative documents. However, both 
branches should Invoke these Interests only in highly specific terms and should commit 
themselves to explore in negotiation how the Interests of the branches could be reconciled. 
In designing this arrangement. Congress and the executive should consider adding 
mechanisms for dispute resolution beyond the negotiations and discussions that currently 
take place. 

3. Such an arrangement need not require legislation, but should be memorialized in 
some fashion. Counsel of both Houses of Congress and the Ofllce of Legal Counsel in the 
Department of Justice should retain information concerning the informal resoluUon of 
disclosure disputes. Appropriate consideration should also be given to roles these Counsel 
can play as sources of advice regarding disputes over sensitive information. 



2 Sensitive Information is defined as infornialion whose public disclosure could compromise the capacity- of the 
executive to discharge its constiiulionaJ or sLatulur>' rcsponsibiliUcs. 
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4. In addition. Congress should consider establishing procedures for resoMng Impasses 
over congressional access to sensitive agency Information which could be invoked to help 
resolve exceptional cases as an alternative to contempt proceedings.^ 

5. No general distinction should be made between executive and independent agencies for 
the treatment of contested information for resolving disputes over sensitive Information. 



^An example worth constderaUon might be a declaratory Judgment procedure Ihat coukl be Invoked by Congress 
or the agency after the exhaustion of Informal means —such as negotlatk>ns between the congressional committee 
leadership and the agency head— for resolving disputes in which some type of adjudication appears tmavoidable. (To 
avoid constitutional problems, any action brought by an agency under this proposal should be filed against the 
congressional employee who served the subpoena in question.) In addition, particularly controversial cases might be 
referred for resolution to in camera paiKsls consisting of retired federal Judges, members of Congress, or executive 
branch odlcials. Other dispute might be avoided by designating an issue of controversy for study by the General 
Accounting OfRce. 
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ReoooimeiidatioQ 82-4, 1 CFR §305.82-4 



03OS.82-4 Proccduret fw NccoOaOiif 
PropoMd EteculmUocu {RecominendA- 
lioo No. S2-4). 

The complexity of government regulation 
hfts iDcreftsed greatly compared to that 
which existed when the Administrative Pro- 
cedure Act was enartfrf, and this complexity 
has been accompanied by a f onnalization of 
the rulemaking process beyond the brief, 
expeditious notice and comment procedures 
envisioned by section 5S3 of the APA Proce- 
dures in addition to notice and comment 
may. in some instances, provide important 
safeguards against arbitrary or capricious 
decisions by agencies and help ensure that 
agencies develop sound factual bases for the 
exercise of the discretion entrusted them by 
Congress, but the increased formalization of 
the rulemaking process has also had adverse 
consequences. The participants, including 
the agency. tezKl to develop adversarial rela- 
tionships with each other causing them to 
take extreme positions, to withhold inlor- 
matloo from one another, and to attack the 
legitimacy of opposing positions. Because of 
the adversarial relationships, participants 
often do not focus on creative solutions to 
problems, ranking of the Issues Involved In a 
rulemaking, or the Important details In- 
volved in a rule. Extensive factual records 
are often developed beyond what is neces- 
sary. Long periods of delay result, and par- 
ticipation in rulemaking proceedings can 
become needlessly expensive. Moreover, 
many participants perceive their roles In the 
rulemaking proceeding more as positioning 
themselves for the subsequent Judicial 
review than as contributing to a solution on 
the merits at the administrative leveL Final- 
ly, many participants remjain dissatisfied 
vith the policy judgments made at the out- 
come of rulemaking proceedings. 

Participants in rulemaking rarely meet as 
a group uith each other and uith the 
agency to communicate their respective 
^ie^-s so that each can react directly to the 
concerns and positions of the others In an 
effort to resolve conflicts. Experience indi- 
cate;^ that li the parties In interest were to 
work together to negotiate the text of a pro- 
posed rule, they might be able In some clr- 
CLLTLStances to Identify the major Issues, 
gauge their importance to the respective 
PaJtles. Identify the information and data 
necessary to resolve the Issues, and develop 
A rule that IS accep:at>!e :o the respective in- 
tercsLs. all ••UhL'-* the contours of the sub- 
s'-ii^ti-.e statute. For e>:i.T.ple. hU'hJy tech- 
nic*J stajKiiT ds ire r.r^G::a.:cti :hat have ex- 
irr^:\r: hcbJlh. sa-'c'.y. aj-.d economic effects: 
l&yksui'-s cha!lcr.^:r.ft r^-^s arr rOeiulaLily sci- 
ijrd by a,rreerr.cr.t o.n a nc^oiiaicd rule: 
put-lic 1a- lilUttiior. :::vo!veb strn^iiLive nctO- 



tlation over rule-like issues; and many envi- 
ronmental disputes and policies have been 
successfully negotiated. These eicperlences 
can be drawn upon In certain rulemaking 
contexts to provide procedures by which af- 
fected interests and the agency might par- 
ticipate directly in the development of the 
text of a proposed rule through negotiation 
and mediation. 

The Federal Advisory Coounittee Act 
(FACA) has, however, dampened adminis- 
trative enthusiasm for attempts to build on 
experience with successful negotiations. 
Without proposing a general revision of 
FACA, the Administrative Conference urges 
that Congress amend the Act to faclUUte 
the use of the negotiating procedures con- 
templated in this recommendation. 

The suggested procedures provide a mech- 
anism by which the benefits of negotiation 
could be achieved while providing appropri- 
ate safeguards to ensure that affected inter- 
ests have the opportunity to participate, 
that the resulting rule is within the discre- 
tion delegated by Congress, and that it is 
not arbitrary or capricious. The premise of 
the recommendation is that provision of op- 
portunities and incentives to resolve issues 
during rulemaking, through negotiations. 
wlD result in an Improved process and better 
rules. Such riiles would likely be more ac- 
ceptable to affected interests because of 
their participation in the negotiations. The 
purpose of this recommendation is to estab- 
lish a supplemental rulemaking procedure 
that can be used in appropriate circum- 
stances to permit the direct participation of 
affected interests In the development of 
proposed rules. This procedure should be 
viewed as experimental, and should be re- 
viewed after It has been used a reasonable 
number of times. 

RECOMMiZNDATlON 

1. Agencies should consider using 
reg^ilaiory negotiation, as described in 
this recommendation, as a means of 
drafting for agency consideration the 
text of a proposed regulation. A pro- 
posaJ to establish a regulatory negoti- 
ating group could be made either by 
the agency (for example, in an ad- 
vance notice of proposed rulemaking) 
or by the suggestion of any interested 
person. 

2. Congress should facilitate the reg- 
ulatory negotiation process by passing 
legislation explicitly authorizing agen- 
cies to conduct rulemaking proceed- 
ings in the manner described :n thus 
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recommendation. This authority, to 
the extent that it enlarges existing 
agency rulemaking authority, should 
be viewed as an experiment in improv- 
ing rulemaking procedures. According- 
ly, the legislation should contain a 
sunset provision. The legislation 
should provide substantia] flexibility 
for agencies to adapt negotiation tech- 
niques to the circumstances of individ- 
ual proceedings, as contemplated in 
this recommendation, tree of the re- 
strictions of the Federal Advisory 
Committee Act and any ex parte limi- 
tations. Legislation should provide 
that information tendered to such 
groups, operating in the mznner pro- 
posed, should not be considered an 
agency record under the Freedom of 
Information Act. 

3. In legislation authorizing regula- 
tory negotiation. Congress should au- 
thorize agencies to designate a "con- 
venor" to organize the negotiations in 
a particular proceeding. The convenor 
should be an individual, government 
agency, or private organization, neu- 
tral with respect to the regulatory 
policy issues under consideration. If 
the agency chooses an indi\idual who 
is an employee of the agency itself, 
that person should not be associated 
with either the rulemaking or enforce- 
ment staff. The convenor would be re- 
sponsible for (i) advising the agency as 
lo whether, in a given procee<iing, reg- 
ulatory negotiation is feasible and is 
likely to be conducive to the fairer and 
more efficient conduct of the agency's 
regulatory program, and <ii) determin- 
ing, in consultation with the agency, 
who should participate in the negotia- 
tions. 

4. An agency considering use of regu- 
latory negotiation should select and 
consult with a convenor at the earliest 
practicable time about the feasibility 
of its use. The convenor should con- 
duct a preliminary inquiry to deter- 
mine whether a regialatory negotiating 
group should be empanelled to devel- 
op a proposed rule relating to the par- 
ticular topic. The convenor should 
consider the risks that negotiation 
procedures would Increase the likeli- 
hood of a consensus proposal that 
would limit output, raise prices, re- 
str.ct entry, or otheru'ise establish or 
SLipport unreasonable restraints on 
cc'Ti petit Ion. Other factors bearing on 



this decision include the following: 

(a) The issues to be raised in the 
proceeding should be mature and ripe 
for decision. Ideally, there should be 
some deadline for issuing the rule, so 
that a decision on a rule is inevitable 
within a relatively fixed time frame. 
The agency may also impose a dead- 
line on the negotiations. 

(b) The resolution of issues should 
not be such as to require participants 
in negotiations to compromise their 
fundamental tenets, since it is unlikely 
that agreement will be reached in such 
circumstances. Rather, issues involv- 
ing such fundamental tenets should 
already have been determined, or not 
be crucial to the resolution of the 
Issues involved in writing the proposed 
regulation. 

(c) The interests significantly affect- 
ed should be such that individuals can 
be selected who will adequately repre- 
sent those interests. Since negotiations 
cannot generally be conducted with a 
large number of participants, there 
should be a limited number of inter- 
ests that will be significantly affected 
by the rule and therefore represented 
in the negotiations. A rule of thumb 
might be that negotiations should or- 
dinarily involve no more than 15 par- 
ticipants. 

(d) There should be a number of di- 
verse issues that the participants can 
rank according to their own priorities 
and on which they might reach agree- 
ment by attempting to optimize the 
return to all the participants. 

(e) No single interest should be able 
to dominate the negotiations. The 
agency's representative in the negotia- 
tions uiD not be deemed to possess 
this power solely by virtue of the 
agency's ultimate power to promulgate 
the final rule. 

(f) The participants in the negotia- 
tions should be willing to negotiate in 
good faith to draft a proposed rule. 

(g) The agency should be willing to 
designate an appropriate staff member 
to participate as the agency's repre- 
sentative, but the representative 
should make clear to the other partici- 
pants that he or she cannot bind the 
agency. 

5. If the convenor determines that 
regulatory negotiation would be ap- 
propriate, it would recommend this 
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procedure to the agency. II the agency 
and the convenor agree that regula- 
tory negotiation is appropriate, the 
convenor should be responsible for de- 
termining preliminarily the interests 
that will likely be substantially affect- 
ed by a proposed rule, the individuals 
that will represent those interests in 
negotiations, the scope of issues to be 
addressed, and a schedule for complet- 
ing the work. It will be important for 
potential participants to agree among 
themselves as to these matters, and 
their agreement can be facilitated by 
either the convenor or a possible par- 
ticipant conducting a preliminary in- 
quiry among identified interests. Rea- 
sonable efforts should be made to 
secure a balanced group in which no 
interest has more than a third of the 
members and each representative is 
technically qualified to address the 
issues presented, or has access to 
qualified individuals. 

6. The subject matter of the pro- 
posed regulation may be within the ju- 
risdiction of an existing committee of 
a non-governmental standards writing 
organization that has procedures to 
ensure the fair representation of the 
respective interests and a process for 
determining whether the decision ac- 
tually reflects a consensus among 
them. If such a coEomittee exists and 
appears to enjoy the support and con- 
fidence of the affected interests, the 
convenor should consider recommend- 
ijig that negotiations be conducted 
under that committee's auspices in- 
stead of establishing an entirely new 
framework for negotiations. In such a 
case, the existing committee could be 
regarded as a regulatory negotiation 
group for purposes of this recommen- 
dation. (Alternatively, the product of 
the committee could be used as the 
basis of £ proposed regulation pursu- 
cLTii lo Acnimisiraiive Conference Rec- 
omjnenda.:ion 76-4.^^ 

T. To er^ure thai the approp.'-iaie in- 
ivr-rs'^ hiVe been identified and have 
hi^ the oppor: unity to be represented 
\:\ :r.r r.-z^oirdin^ ^roup. the atroncy 






should publish in the Federal Regis- 
TBt a notice that it Is contemplating 
developing a rule by negotiation and 
Indicate in the notice the Issues In- 
volved and the participants and inter- 
ests already Identified. If an additional 
person or interest petitions for mem- 
bership or representation in the nego- 
tiating group, the convenor, in consul- 
tation with the agency« should deter- 
mine (i) whether that interest would 
be substantially affected by the rule, 
(ii) if so. whether it would be repre- 
sented by an individual already in the 
negotiating group, and (iii) whether, 
in any event, the petitioner should be 
added to the negotiating group, or 
whether interests can be consolidated 
and still provide adequate representa- 
tion. 

8. The agency should designate a 
senior official to represent it in the ne- 
gotiations and should identify that of- 
ficial in the Federal Register notice. 

9. It may be that, in particular pro- 
ceedings, certain affected interests will 
require reimbursement for direct ex- 
penses to be able to participate at a 
level that will foster broadly-based. 
successful negotiations. Unlike inter- 
veners, the negotiating group will be 
performing a function normally per- 
formed within the agency, and the 
agency should consider reimbursing 
the direct expenses of such partici- 
pants. The agency should also provide 
financial or other support for the con- 
venor and the negotiating group. Con- 
gress should clarify the authority of 
agencies to provide such financial re- 
sources. 

10. The convenor and the agency 
might consider whether selection of a 
mediator is likely to facilitate the ne- 
gotiation process. V»1iere participants 
lack relevant negotiating experience, a 
mediator may be of significant help in 
making them comfortable with the 
process and in resolving impasses. 

11. The goal of the negoiiaLint,' 
group should be to arrive at a coii:ien- 
sus on a proposed rule. Coiisen^Ui; u\ 
this context means that each mit^rest 
represented in the ncyoiiaiin^; t;roup 
concurs in the result. unlcs:i all nicm- 
bers of the group agree ai the outset 
on another definition. FoUoumi; con- 
sciiJiUS. the nc^^oiialin^; t;ruu;) should 
prepare a report to the iv^;rnc\- con 
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taining its proposed rule and a concise 
general statement of its basis and pur- 
pose. The report should also describe 
the factual material on which the 
group relied in preparing its proposed 
regulation, for inclusion in the agen- 
cy's record of the proceeding. The par- 
ticipants may« of course, be un&ble to 
reach a consensus on a proposed rule, 
and« in that event, they should identi- 
fy in the report both the areas in 
which they are agreed and the areas 
in which consensus could not be 
achieved. This could serve to narrow 
the issues in dispute, identify Informa- 
tion necessary to resolve issues, rank 
priorities, and identify potentially ac- 
ceptable solutions. 

12. The negotiating group should be 
authorized to close its meeting to the 
public only when necessary to protect 
confidential data or when, in the Judg- 
ment of the participants, the likeli- 
hood of achieving consensus would be 
significantly enhanced. 

13. The agency should publish the 
negotiated text of the proposed rule in 
its notice of proposed rulemaking. If 
the agency does not publish the nego- 
tiated text as a proposed rule, it 
should explain its reasons. The agency 
may wish to propose amendments or 
modifications to the negotiated pro- 
posed rule, but it should do so in such 
a manner that the public at large can 
identify the work of the agency and of 
the negotiating group. 

14. The negotiating group should be 
afforded an opportunity to review any 
comments that are received in re- 
sponse to the notice of proposed rule- 
making so that the participants can 
determine whether their recommenda- 
tions should be modified. The final re- 
sponsibility for issuing the rule would 
remain with the agency. 

{<! FR 30708, Ju3y 15. 19821 
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Recommendation 85-5, 1 CFR §305.85-5 



6 305.6S-6 ProccdurcA for Ncfotiatinf 
Proposed ReffulmHioiu <Re€oniinenda- 
Uoa No. 85-5). 

Negotiations amonc persons representing 
diverse Interests bave proven to be eXfecUve 
In some cases In developing proposals for 
agency rules. In 1962, the Administrative 
Conference of the United States adopted 
Recommendation 82^. 1 CFR §305.82-4. 
encouraging the use of negotiated rulemak- 
ing by Federal agencies In appropriate situa- 
tions.* The concept of negotiated rulemak- 
ing arose from dissatisfaction with the rule- 
making process, which since the 1960's, In 
many agencies, had become increasingly ad- 
versarial and formalized— unlike the brief, 
expeditious notice and comment procedure 
envisioned in section 553 of the Administra- 
tive Procedure Act. Experience has now 
shown that negotiated rulemaking can be a 
practical technique In appropriate In- 
stances. 

Since Recommendation 32-4 was adopted. 
Its recommended procedures have been fol- 
lowed four times by Federal agencies. The 
Federal A\iatlon Administration used nego- 
tiated rulemaking to develop a new flight 
and duty time regulation for pilots. The En- 
vironmental Protection Agency used negoti- 
ated rulemaking to develop proposed rules 
on nonconformance penalties for vehicle 
emissions and on emergency' exemptions 
from pesticide regulations. The Occupation- 
al Safety and Health Administration en- 
couraged labor, public Interest, and industry 
representatives to negotiate a standard for 
occupational exposure to benzene. The ben- 
zene negotiations did not result in agree- 
ment among the parties on a proposed rule. 
but the other three negotiations did lead to 
substantial agreement resulting in two linaJ 
rules (which have thus (ar not been chal- 
lenged) and one draft rule which, after 
public comment. Is pendLig before the 
a«;enc>. 

The experience of these four cases has 
shoo.-n that the orulnal rtcomjnenda::on 
was basically sound, and has provide^i a 
basis for the Admrnisi-'^tive Conference to 
use m supplemeniing Reconriniendaiion 82- 
4 



' Rcconr-'riendaiiorj 82-4 usrd ifit ic.-m 
■Ttrfc'uUlory netfoliaiior." to refer to ::iis 
::rucccis. The prcscni rccom-iiendaiion sl;d- 
-SLiiuics ■"r.cb'Otiatcd ruiemiJcJi*" to tn:;)t-.a- 
iL^c ihii: u IS aodrrssLT.g ne^otiatior; o! 
rui-i aj"ij nut uLher us<rs o' r.ceOliaiior^ lt; 
*:'.«- .'re.'Lilciury process 



It Is important to view Recommendation 
82-4 and the present recommendation, 
taken together* as a guide to Issues to be 
considered rather than a formula to be fol- 
lowed. Negotiation is intrinsically a fluid 
process that cannot be delineated In ad- 
vance. Accordingly, what will **work** in a 
particular case depends on the substantive 
issues, the perception of the agency's posi- 
tion by interested parties, past and current 
relationships among the parties, the author- 
ity of party representatives in the negotia- 
tions, the negotiating style of the represent- 
atives, the number and divergence of views 
within each constituency represented, and 
the skill of the participants and mediators. 
These factors are mostly dynamic and their 
charcter is likely to change during the nego- 
tiating process. Proponents of negotiated 
rulemaking must recognize the unavailabil- 
ity of neat formal solutions to questions of 
who should participate, how the negotia- 
tions should be conducted, or even the defi- 
nition of "successful" negotiatioiu. 

Agencies undertaking negotiated rulemak- 
ing must be prepared to deal with these real 
world uncertainties by pursuing a thought- 
fully flexible approach. Elements of Recom- 
mendation 82-4 and the present recommen- 
dation provide a conceptual framework 
within which to plan and conduct negotia- 
tions in a particular proceeding, but should 
not be taken as a formal model. An agency 
cannot merely transplant a pattern followed 
successfully by another agency, or even by 
itself on another occasion. Nevertheless. 
agencies that are considering negotiated 
rulemaking for the first time should find it 
helpful to discuss their plans with other 
agencies and persons experienced with the 
process. 

Some agencies have Indicated a concern 
about the effect of the Federal Advisory 
Committee Act on negotiated rulemaking 
proceedings. The four agency experiences 
reviewed by the Administrative Conference 
have not shoftTi that the Act. as mterpreted 
by ihe sponsoring agencies and participants. 
Luipeded effective negotiations. Under cur- 
rent Judicial and agency Interpretations of 
the Aci. It appears that caucuses and other 
workiLig ^Toup meetings may be held in pri- 
vate. -A here this Is necessary to promote an 
elective exchange of views. 

.Another concern expressed by soaie agen- 
cies has tfoen the potential costs dissociated 
with negotiated rulemaking. While aspects 
o' the reconunended process may entail 
ioa:e slioriterm additional costs, the Con- 
'^rrnce t>elieve that potential lontj-range 
ij-. ir.fcS i^ii! more ti\aji offset tii-; cusus. 
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Moreover, agencies should be aware of op- 
portunities lor assistance from within the 
government, for example, training provided 
by the Legal Education Institute of the De- 
partment of Justice, and mediation assist- 
ance by the Federal Mediation and Concilia- 
tion Service and the Community, Relations 
Service. 

Recommendation 

1. An agency sponsoring a negotiated 
rulemaking proceeding should take 
part in the negotiations. Agency par- 
ticipaiion can occur in various ways. 
The range of possibilities extends 
from full participation as a negotiator 
to acting as an observer and comment- 
ing on possible agency reactions and 
concerns. Agency representatives par- 
ticipating in negotiations should be 
sufficiently senior in rank to be able to 
express agency views with credibility. 

2. Negotiations are unlikely to suc- 
ceed unless all participants (including 
the agency) are motivated throughout 
the process by the view that a negoti- 
ated agreement wiU provide a better 
alternative than a rule developed 
under traditional processes. The 
agency, accordingly, should be sensi- 
tive to each participant's need to have 
a reasonably clear expectation of the 
consequences of not reaching a con- 
sensus. Agencies must be mindfuL 
from the beginning to the end of nego- 
tiations, of the impact that agency 
conduct and statements have on party 
expectations. The agency, and others 
involved in the negotiations, may need 
to communicate with other partici- 
pants—perhaps with the assistance of 
a mediator or facilitator— to ensure 
that each one has realistic expecta- 
tions about the outcome of agency 
action in the absence of a negotiated 
agreement. Communications of this 
character always should consist of an 
honest expression of agency actions 
that are realistically possible. 

3. The agency should recognize that 
negotiations can be useful at sev'eral 
stages of rulemaking proceedings. Por 
example, negotiating the terms of a 
final rule could be a useful procedure 
even aiter publication of a proposed 
rule. Usually, however, negotiations 
should be used to help develop a 
notice of proposed rulemaking, with 
negotiations to be resumed after com- 



ments on the notice are received, as 
contemplated by paragraphs 13 and 14 
of Recommendation 82-4. 

4. The agency should consider pro- 
viding the parties with an opportunity 
to participate in a training session in 
negotiation skills Just prior to the be- 
ginning of the negotiations. 

5. The agency should select a person 
skilled In techniques of dispute resolu- 
tion to assist the negotiating group in 
reaching an agreement. In some cases, 
that person may need to have prior 
knowledge of the subject matter of 
the negotiations. The person chosen 
may be styled "mediator" or "facilita- 
tor." and may be. but need not be. the 
same person as the "convenor" identi- 
fied in Recommendation 82-4, There 
may be specific proceedings, however, 
where party incentives to reach volun- 
tary agreement are so strong that a 
mediator or facilitator is not neces- 
sary'. 

6. In some circumstances. Federal 
agencies such as the Federal Media- 
tion and Conciliation Service or the 
Community Relations Service of the 
Department of Justice may be appro- 
priate sources of mediators or facilita- 
tors. These agencies should consider 
making available a small number of 
staff members with mediation experi- 
ence to assist in the conduct of negoti- 
ated rulemaking proceedings. 

7. The agency, the mediator or facili- 
tator, and. where appropriate, other 
participants in negotiated rulemaking 
should be prepared to address internal 
disagreements within a particular con- 
stituency. In some cases, it may be 
helpful to retain a special mediator or 
facilitator to assist in mediating issues 
internal to a constituency. The agency 
should consider the potential for in- 
ternal constituency disagreements in 
choosing representatives, in planning 
for successful negotiations, and in se- 
lecting persons as mediators or facili- 
tators. The agency should also recog- 
nize the possibility that a group 
viewed as a single constituency ac the 
outset of negotiations may later 
become so divided as to suggest modifi- 
cation of the membership of the nego- 
tiating group. 

8. Where appropriate, the agency, 
the mediator or facilitator, or the ne- 
gotiating group should consider ap- 
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pointing a neutral outside individual 
who could receive confidential data, 
evaluate it. and report to the negotia- 
tors. The parties would need to agree 
upon the protection to be given confi- 
dential data. A Rtmilar procedure may 
also be desirable in order to permit 
neutral technical advice to be given in. 
connection with complex data. 

9. Use of a "'resource pool" may be 
desirable, to support travel, training, 
or other appropriate costs, either in- 
curred by participants or expended on 
behalf of the negotiating group. The 
feasibility of creating such a pool from 
contributions by private sources and 
the agency should be considered in the 
pre-negoUatioD stages. 

£50 PR 52895. Dec 27, 1985] 
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CHAPTER 1 - WHAT IS NEGOTIATED 
RULEMAKING? 



Negotiated rulemaking (sometimes known as "regulatory 
negotiation" or "reg-neg") has emerged in the 1980's as an 
alternative to traditional procedures for drafting proposed 
regulations. The essence of the idea is that in certain situations 
it is possible to bring together representatives of the agency 
and the various interest groups to negotiate the text of a 
proposed rule. The negotiators try to reach a consensus 
through a process of evaluating their own priorities and making 
tradeoffs to achieve an acceptable outcome on the issues of 
greatest importance to them. If they do achieve a consensus, 
then the resulting rule is likely to be easier to implement and 
the likelihood of subsequent litigation is diminished. 

The Administrative Procedure Act does not require public 
participation in the drafting stage of agency rulemaking. It 
requires only that the agency publish any proposed rule and 
allow an opportunity for comment. (See chapter 3 for a 
discussion of the Administrative Procedure Act and negotiated 
rulemaking.) Under the ordinary rulemaking procedure, an 
agency may or may not have contacts with persons whose 
activities are regulated -- or with the general public -- for the 
purpose of acquiring information that may be helpful. 
However, any such contacts are usually informal and 
unstructured. They may be initiated by the agency or by the 
public. Typically, there is no opportunity for interchange of 
views among the parlies, even where an agency chooses to 
conduct a hearing. Reg-neg offers such an opportunity 
through procedures designed to achieve consensus. 

In 1982, the Administrative Conference of the United 
States set forth criteria for identifying rulemaking situations for 
which reg-neg is likely to be successful (Recommendation 82- 
4, 1 CFR §305.82-4). These criteria were intended to guide 
agencies in making the key determination whether reg-neg is 
appropriate for particular regulatory problems. The Conference 
also suggested specific procedures to be followed by agencies in 
applying this approach. Additional refinements, based on a 
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study of initial agency experiences with reg-neg, were 
recommended in J 985 (Recommendation 85-5, 1 CFR §305.85- 
5). The Conference recommendations, of course, are not 
mandatory procedures, but may best be used by agencies as a 
starting point for applying the concept of negotiated 
rulemaking to their own situations. Both recommendations are 
reprinted in the appendix. 

Negotiated rulemaking should be viewed as a supplement 
to the rulemaking provisions of the Administrative Procedure 
Act. This means that the negotiation sessions generally take 
place prior to issuance of the notice and the opportunity for 
the public to comment on a proposed rule that are required by 
the Act (5 U.S.C. §553). In some instances, negotiations may 
be appropriate at a later stage of the proceeding. 



Why Use Negotiated Rulemaking? 

The adversarial nature of the normal rulemaking process is 
often criticized as a major contributor to the expense and delay 
associated with regulatory proceedings. Agency rulemaking 
may be perceived as merely the first round in a battle that will 
culminate in a court decision. The need to establish a formal 
record as a basis for potential litigation sharpens the divisions 
between parties, and may foreclose any willingness to recognize 
the legitimate viewpoints of others. 

In these circumstances, parties often take extreme positions 
in their written and oral statements. They may choose to 
withhold information that they view as damaging. A party 
may appear to put equal weight on every argument, giving the 
agency little clue as to the relative importance it places on the 
various issues. What is lacking is an opportunity for the parties 
to exchange views and to focus on finding constructive, 
creative solutions to problems. 

The negotiated rulemaking process uses negotiation and 
consensus, not to avoid conflict, but to channel the resources 
and efforts of the parties toward solving the problems 
presented. In short, the process fosters creative activity by a 
broad spectrum of interested persons, focused on producing 
better, more acceptable rules. 
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Benefits of Negotiated Rulemaking 

When an agency considers using negotiated rulemaking to 
solve a regulatory problem, it must weigh the advantages and 
disadvantages of using the process. While some of the 
considerations derive from the specific circumstances of a rule 
and cannot be discussed here, others are more general. 

The long-term benefits of negotiated rulemaking include: 

■ reduced time, money and effort expended on 

developing and enforcing rules, 

■ earlier implementation, 

■ higher compliance rates, and 

■ more cooperative relationships between the agency 

and other parties. 

These benefits flow from the broader participation of the 
parties, the opportunity for creative solutions to regulatory 
problems, and the potential for avoiding litigation. 

In programs with a history of adversarial rulemaking, it is 
not unusual for parties to negotiate a settlement under the 
supervision of a court after the rule has been published. 
Particularly in such programs, negotiation of a rule prior to the 
agency's publication of a proposed rule can save the agency and 
other parlies both time and resources. 

By avoiding litigation, regulated businesses (or others who 
need to plan for the future) can ordinarily know at an earlier 
time how the rule will affect them. This knowledge enables 
them to plan capital expenditures or production changes earlier 
than if they faced years of litigation and uncertainty about the 
outcome. Similarly, the public would receive on a more timely 
schedule those benefits that Congress intended to flow from the 
promulgation of the rule. (See, for example, "Regulating 
IVood'Stove Emissions," Washington Post, September 25, 1986, 
reprinted in chapter 13.) 

Reducing the risk of costly litigation, however, is only one 
of the benefits of negotiated rulemaking. Even in programs 
with no history of adversarial rulemaking, negotiations can 
provide the agency with a better understanding of the concerns 
of potentially affected parties, of the relative importance to 
them of different regulatory choices, and of the factual basis 
for the regulation. This is true whether or not consensus is 
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attained. Regulatory negotiations can have the effect of 
enfranchising parties who have important interests at stake, but 
who may be relatively quiet or may feel relatively powerless 
under normal rulemaking procedures. Rules drafted by persons 
who must ultimately be governed by them are more likely to be 
practical, and therefore more acceptable to affected persons. 

Agencies typically receive a lot of both solicited and 
unsolicited input from affected parties during the pre-proposal 
stage of rulemaking- Frequently, data and opinions are 
received from affected parties sequentially: party A submits 
data on its industry's products or services; then party B, in a 
separate submission, describes the problems with the products 
or services provided to the public by the industry. Parties A 
and B do not communicate directly with each other, and are 
usually more interested in building a record that slates their 
best positions rather than reaching some practical 
accommodation on the issues. The agency staff is presented 
only with polar views from the regulated community and the 
interested public. Staff must then fashion a regulation that is 
statutorily sound, practical, and capable of implementation, but 
without much "reality testing." This means that the rule is not 
subjected to any procedure whereby agency staff can learn the 
practical consequences of one or more alternatives under 
consideration, through observing reactions and interactions 
among potentially affected parties. In a negotiated rulemaking 
proceeding, representatives of all of the affected interests come 
together and can hear and discuss one another's positions and 
concerns. The give-and-take of the negotiation process can 
provide all participants, including the agency, with a realistic 
opportunity to have their assumptions and data questioned and 
tested by parties with other viewpoints. The result will be a 
more effective rule. 

Under normal rulemaking procedures, an agency is 
frequently the only party generating solutions to rulemaking 
dilemmas. Affected outside parties state their most favorable 
positions and criticize agency proposals without proposing 
practical solutions. The dynamic nature of negotiating forces 
each party to participate in crafting solutions to issues that are 
on the table for resolution. A party is usually not able merely 
to criticize a proposal under consideration. Other parties will 
press for finding an alternative proposal that might satisfy the 
dissenting party. The range of parties at the table in a well- 
structured regulatory negotiation provides the raw materials. 
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the incentives, and the opportunity for greater creativity in 
crafting solutions than would be present if the rule were 
drafted by agency staff alone. 

Experience shows that parties in a reg-neg, faced with the 
reality that the agency will write its own rule if they cannot do 
it themselves, will have a strong incentive to achieve in a draft 
rule those points that are most important to them, while 
compromising on matters that are of less importance. Where 
consensus is achieved, participants in the negotiations often 
tend to acquire an interest in seeing the process succeed. They 
may feel that they have a stake in the resulting regulation. 
EPA has called this "ownership" of the negotiated rule. 

The benefits noted are discussed more fully in ""An 
Assessment of EPA's Negotiated Rulemaking Activities^'' which 
is reprinted in the appendix. 



Some Drawbacks 

Negotiated rulemaking can be resource-intensive in the 
short term for both the agency and the other affected interests. 
While there are likely to be significant long-term savings in 
total resources required, the concentration in the short term 
may cause concern. 

For the agency, there will be extra expenditures just to 
conduct the reg-neg process including costs of the convenor 
and mediator. In addition, the compression of the rulemaking 
schedule may require the agency to allocate staff and technical 
contractor resources for use over a shorter period of time than 
in rulemakings not involving reg-neg. The agency would also 
have to assign a senior manager to sit at the negotiating table. 

Agency internal review schedules during the negotiations 
are also compressed. Each related office or manager that needs 
to review the resolution of the issues has to respond in a timely 
manner so that the agency's negotiator can use the information 
and opinions generated in the negotiations. This can be an 
advantage for the conduct of the negotiations, but obviously 
can add to the administrative burdens of other agency 
personnel who are assisting the agency's representative or are 
otherwise involved in the rulemaking. 

Some parties, such as public interest groups, may have to 
provide staff time and resources in excess of what they 
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normally spend on pre-proposal contacts with the agency and 
on post-proposal public comments. Participation in a 

negotiating committee brftigs with it the responsibility to 
review additional documents and to generate ideas, proposals, 
and perhaps data, which can take significant time to develop. 
The rule must be of major importance to such a group, or it 
will not likely want to commit itself to participate so heavily in 
the proceeding. 

The reader is referred to many of the papers included in 
chapter 13 of this Sourcebook, which comment further on the 
advantages and disadvantages of negotiated rulemaking. (An 
index to the articles appears at the beginning of chapter 13.) 
See also the testimony of the Chemical Manufacturers 
Association in the appendix to chapter 11. 



Criteria for Negotiated Rulemaking 

The Administrative Conference has found that certain 
characteristics of rulemaking proceedings favor using a 
negotiated approach for drafting a proposed rule. First, the 
number of distinct interests concerned with the proposed rule, 
including any relevant government agencies, must be small 
enough so that they can be fairly represented by not more than 
20 to 25 negotiators. (Although the Administrative Conference 
initially recommended a maximum of 15, experience has shown 
20 to 25 to be manageable.) There should be a number of 
diverse issues that participants can rank according to their own 
priorities, so that there will be room for compromise on some 
of the issues as an agreement is sought. However, it is essential 
that the issues to be negotiated not require compromise of 
principles so fundamental to the parties that there will be no 
willingness to negotiate. 

Parties must indicate a willingness to negotiate in good 
faith, and no single interest should be able to dominate the 
negotiations. The existence of a deadline for completion of 
negotiations, whether imposed by statute, by the agency, or by 
other circumstances, has been found to impart a degree of 
urgency that can aid the negotiators in reaching a consensus on 
a proposed rule. 

Reg-neg is clearly not suitable for all agency rulemaking. 
The circumstances in which it is likely to succeed are discussed 
in chapter 2. 



WHAT IS NEGOTIATED RULEMAKING? 



Procedures for Negotiated RulemakiD£ 

An agency contemplating use of negotiated rulemaking 
must first determine whether the problem that requires drafting 
of a rule is amenable to this approach. The agency would 
normally ask one or more "convenors" ~ either outside 
contractors or government employees who are not otherwise 
involved in the proceeding — to assess how well the 
circumstances meet the above criteria. The convenor would 
recommend to the agency whether to establish a committee to 
negotiate a draft rule and might also submit a proposal for the 
composition of the committee. Ordinarily, the committee 
would be formally chartered under the procedures of the 
Federal Advisory Committee Act. (See chapter 1 1 for proposed 
legislation that would require compliance with that act for all 
negotiated rulemaking committees.) 

It is essential for the success of reg-neg that all concerned 
interests be represented in the negotiations. Therefore, the 
agency and the convenor must make reasonable efforts to 
ensure that all relevant interest groups and others who may be 
affected by the rule are aware of the proceeding. Public 
notices explaining the agency's plans for the proceeding, in 
addition to any general requirements for establishing advisory 
committees, can be very useful as a check against an essential 
party being overlooked. 

Agencies have found that the actual negotiations tend to be 
more successful when the committee has the assistance of one 
or more persons with specific experience in helping others 
negotiate solutions to complex multi-party problems. Whether 
referred to as "mediators" or "facilitators," persons skilled in 
techniques of dispute resolution have invariably been helpful to 
committees attempting to negotiate rules. Persons performing 
this role may be the same individuals who acted as convenors, 
but this is not essential. 

If the issues are unusually complex, or if any of the 
negotiators need assistance in dealing with their constituencies, 
then it may be advisable to have more than one mediator or 
facilitator. In some instances, prior knowledge of the subject 
mailer of the negotiations may be necessary. However, in 
general, the most important factors in choosing "neutral" 
persons to assist a negotiating committee are skillfulness in 
dispute resolution and personal acceptability to all of the 
panicipanis. 
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It is also important for the agency to participate fully in 
the negotiations, making sure that at all times the participants 
are aware of what action the agency is likely to take if the 
committee does not reach an agreement. " 

The goal of the committee is to reach consensus on a draft 
rule. The word "consensus" is usually understood in this 
context to mean that each interest represented concurs in the 
result, unless all members of the committee agree at the outset 
to a different meaning. If a consensus is reached by the 
committee, the agency ordinarily would publish the draft rule 
based on that consensus in a notice of proposed rulemaking -- 
and the agency would have committed itself in advance to 
doing so. Negotiations that do not result in consensus on a 
draft rule can still be very useful to the agency by narrowing 
the issues in dispute, identifying information necessary to 
resolve issues, ranking priorities, and finding potentially 
acceptable solutions. 

The Administrative Conference has recommended that at 
the conclusion of the negotiations the committee should 
formally report the outcome to the agency. In practice, some 
agencies have found that a formal report may be unnecessary if 
committee records contain sufficient documentation of what 
took place during the negotiations. The committee records or 
report should identify the issues addressed, areas of agreement, 
and areas where there is not consensus. If the committee 
reaches a consensus on a draft rule, the agency should be given 
both the text and a concise statement of its basis and purpose. 



Federal Agency Experience 

In 1983, the Federal Aviation Administration became the 
first Federal agency to try using negotiated rulemaking. The 
FAA assembled a committee to negotiate a revision of flight 
and rest time requirements for domestic airline pilots. The 
committee included representatives of airlines, pilot 
organizations, public interest groups, and other interested 
parties. The prior rules had been in effect for 30 years, a 
period of substantial change in the airline industry, during 
which the FAA had to issue more than 1000 pages of 
interpretations. On several occasions, the agency had proposed 
revisions, but withdrew them because of substantial opposition. 
A final rule based on the committee's negotiations was adopted 
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in 198S, which has not been challenged in court. In 1987, the 
Department of Transportation followed up this successful use 
of reg-neg by convening an advisory committee to negotiate a 
proposed rule concerning nondiscrimination on the basis of 
handicap in air travel. 

The Environmental Protection Agency has used negotiated 
rulemaking in several proceedings, and is committed to 
expanding its use of the procedure. Final rules based on 
negotiations include penalties for manufacturers of vehicles not 
meeting Clean Air Act standards, emergency exemptions from 
pesticide regulations, performance standards for woodburning 
stoves, inspection and abatement of asbestos-containing 
materials in school buildings, underground injection of 
hazardous wastes, and modifications of permits issued under 
the Resource Conservation and Recovery Act. The first three 
rules listed were based on a committee consensus. In the other 
proceedings, EPA based its rule on substantial agreements 
reached in the negotiations even though the committees were 
unable to agree completely on a proposal. (See the appendix 
for discussion and evaluation of EPA^s experience with reg- 
neg.) 

The Occupational Safety and Health Administration has 
convened committees to negotiate proposed standards for 
worker exposure to benzene and to a chemical known as MDA, 
an animal carcinogen used in the manufacture of plastics. 
Although the benzene effort did not result in a negotiated rule, 
the MDA committee reached consensus on a set of 
recommendations to OSHA, which served as the basis for a 
proposed rule. Other agencies that have used negotiation 
procedures in rulemaking include the Nuclear Regulatory 
Commission, the Federal Trade Commission, and the 
Departments of the Interior, Agriculture, and Education. A 
complete list of federal negotiated rulemaking proceedings as of 
June 30, 19S9, appears in chapter 10. 
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CHAPTER 2 - WHEN TO USE NEGOTIATED 
RULEMAKING 

Evaluating a Rolens Suitability for Negotiated Rulemaking 

Not all rules are suitable for negotiated rulemaking, and 
the criteria for a good candidate may vary from one program 
to another in the federal government. The reasons to negotiate 
a rule may derive from a desire to reduce litigation or 
contentiousness, or from a desire to increase public 
participation in particular rulemaking proceedings. Several 
conditions are conducive to successful negotiation of rules. 
(See Administrative Conference Recommendation 82-4 in the 
appendix to chapter 1; and Harter, Negotiating Regulations: A 
Cure for Malaise, in chapter 13.) The following list is taken 
from testimony on S. 1504 by Philip J. Harter, before the 
Senate Committee on Governmental Affairs, May 13, 1988: 



■ A limited number of interests will be significantly 
affected, and they are such that individuals can be 
selected to represent them. A rule of thumb is that no 
more than twenty-five people would have to 
participate at any one time, although each interest may 
be represented by a caucus or "team." Discussions can 
become unwieldy if there are many more than that. 
While this may seem like a small number and hence a 
significant limitation, only a few parties play the 
significant roles in most major rulemakings. The 
process would not be appropriate, however, if a major 
interest is not sufficiently organized so that a 
representative can be selected. 

■ The issues are known and ripe for decision. The 

parties would not likely grapple with issues that are 
only emerging and are neither well defined nor 
imminent for decision. Thus, the matter must be 
sufficiently developed so the participants can focus on 
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relatively well crystallized issues: it is on the action 
agenda. 

■ No party will have to compromise a fundamental 
value. Negotiations are not appropriate if a party 
would be required to violate something it holds as a 
fundamental precept. While the issues presented for 
agreement can be major and important, if they rise to 
the level of faith, agreement is unlikely. Such issues 
need to be resolved in some other forum. 

■ The rule involves diverse issues. The parties will 
likely not agree if only one issue is presented. The 
advantage of negotiations is a type of "Jack Sprar" 
rulemaking — what may be critical to one party may 
well not be so important to another. Thus, the parties 
can rank the issues according to their respective needs 
and priorities and thereby attempt to reach an 
accommodation. Doing so requires that the rule in 
question raise a range of issues or approaches. 

■ The outcome is genuinely in doubt. If a party has 
the raw power -- through political influence, a 
commanding position on the relevant facts, or 
bargaining strength -- to dictate the results of the 
proceeding, it would likely be inappropriate to use a 
consensus process. Those without direct power would 
generally need the formal structure of the rulemaking 
process to protect their interests or to alter the relative 
power balance. If, however, there is sufficient 
countervailing power so that no party can achieve its 
goal without incurring a sanction it views as 
unacceptable, the process would be a suitable way of 
reconciling those positions and avoiding the impasse. 

■ The parties view it as in their interest to use the 
process. Negotiation is a voluntary process parties 
engage in because they believe they will be able to 
achieve more by doing so as opposed to using some 
other means to pursue their desires. A party that feels 
forced to the table may go through the motions of 
participation, but it will likely not be a full, creative 
participant and may take actions subsequently to 
attempt to scuttle the product of any discussions. 
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■ The agency is willing to use the process and 
participate in it Experience shows rather dramatically 
that any agency can find creative ways to sabotage a 
process it does not like. Thus, even if the private 
groups met and developed a recommendation, the 
agency may well reject it as a result of the "not 
invented here" syndrome or a concern that the "proper" 
balance was not struck. . • • [T]he agency must believe 
the direct discussions are an appropriate way to 
develop the proposal. Moreover, a senior official, 
generally the one who would be responsible for 
developing a draft rule inside the agency, should 
participate as a full member of the negotiations so that 
the agency's views can be incorporated in the 
deliberations and the agency feels a part of it. 



The following important factors may be added to Philip 
Harter's list: 

■ No one interest should be able to dominate the 
proceeding. All participants must feel that their 
concurrence in any agreement is essential. 

■ There should be a deadline for achieving consensus. 
A reasonably firm deadline for conclusion of 
negotiations will help the participants to keep moving 
toward a resolution at an efficient pace. The deadline 
may be externally imposed by statute or court order, 
or may be set by the agency. 



Since the Administrative Conference adopted its initial 
reg-neg recommendation in 1982, at least eighteen negotiated 
rulemaking proceedings have been undertaken by federal 
agencies. Each agency has applied the above conditions in its 
own way to select appropriate rules, sometimes with additional 
conditions. The Environmental Protection Agency decided very 
early to institutionalize its negotiated rulemaking program and 
drafted its own selection criteria, which are included in the 
appendix. EPA has conducted seven negotiations, the largest 
number of reg-negs to date for any agency. 
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How Is Negotiated Rulemaking Proposed? 

How does a rule come to be considered for negotiated 
rulemaking? Proposals may originate with agency staff, 
external affected parties, or by congressional direction. The 
Administrative Conference believes that regulatory agencies 
usually should determine whether to use negotiated rulemaking 
in particular cases. (See Recommendations 82-4 and 85-5 in 
the appendix to chapter 1.) In some instances, however. 
Congress has made this judgment and has mandated use of reg- 
neg. (See chapters 10 and 11 concerning (i) the amendment to 
section 1431 in the Hawkins-Stafford Elementary and 
Secondary School Improvement Amendments of 1988, Pub. L. 
100-297, and (ii) section 19 of the Price- Anderson 
Amendments Act, Pub. L. 100-408.) 

The first EPA negotiated rulemaking proceedings were 
selected after the agency solicited suggestions from the public 
through a Federal Register notice and other efforts (see 
appendix). EPA published a similar notice again in December 
1988. Other reg-negs have come from unsolicited proposals 
received from industry or public interest groups that wanted to 
increase the effectiveness of their participation in the drafting 
of a rule. Some rules have been identified by agency 
rulemaking staff or management interested in augmenting in an 
organized way their normal process for consultation with the 
regulated community. 

Only one agency, EPA, has institutionalized the process 
with a full time staff to evaluate candidates and manage the 
process. EPA's Regulatory Negotiation Project, located in the 
Office of Policy, Planning and Evaluation, is responsible for a 
systematic evaluation of rules under development for possible 
negotiated rulemaking. Project staff members make 

recommendations to the rulemaking staff with regard to the 
appropriateness of particular rules for negotiation. The Project 
also provides staff and contract assistance to rulemaking offices 
in setting up and managing negotiated rulemaking proceedings. 



Appendix 

The appendix contains EPA's criteria for selection of cases 
for which negotiated rulemaking will be used. Also included 
are documents illustrating two approaches to generating 
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nominations of caaididate regulations for reg-neg ~ a letter 
from John McGlennon seeking suggestions from a targeted 
audience, sent on behalf of EPA, and a notice that EPA placed 
in the Federal Register requesting such information from the 
general public. 
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The following is a list of pending research projects, arranged according to committee assignment. 
The staff attorney liaison to each committee is noted in parentheses. 

Comniittee on Adjudication (Nancy Miller) 

(1) Non-APA procedures for assessing civil money penalties . (Professor William F. Funk) The use 
of APA adjudication procedures for assessing civil money penalties in administrative proceedings is 
well-accepted. However, in various environmental laws, Congress has created bifurcated statutes 
allowing the EPA to use non-APA procedures (including non-ALJ hearing officers) to assess small- 
amount civil penalties. EPA is implementing these laws, and the D.C. Circuit has ruled favorably 
(though not squarely) in an analogous enforcement case. The study will examine and assess this trend. 
(Status : Draft report submitted; to be taken up by Committee in January.) 

(2) Rule-11 type sanctions in administrative proceedings . (Professor Carl Tobias) Under the recent 
addition to the Federal Rules of Civil Procedure, sanaions can be assessed against attorneys involved 
in frivolous lawsuits. This provision, while still somewhat controversial among the bar, has cenainly 
resulted in some of the intended benefits. Should there be an analog in federal agency proceedings? 
(Status : Outline submitted; draft report due early 1993.) 

(3) Organization of adjudicative offices in executive departments . (Professor Russell Weaver) Many 
Executive Departments have struggled with the placement and organization of their adjudicative 
offices. The Department of HHS has three different loci of ALJs (SSA, FDA, Departmental Appeals 
Board). Education and Interior have centralized Offices of Hearings and Appeals with subordinate 
Chief ALJs. DOT placed some of its AUs in the Office of the Secretary, with others in the Coast 
Guard (each with its own Chief AU). Similar issues occur with respect to appellate officers, (e.g., 
judicial officers vs. appeal boards). Various problems concerning delegation of authority, separation 
of functions, supervision, appeal routes, etc., have developed, some of which bear on independence 
(fairness) and efficiency issues. (Status : Outline submitted, draft report due early 1993.) 

Committee on Administration (Charles Pou, Jr.) 

(1) Agency procedures for reviewing discretionary grant applications . (Professor Thomas 0. 
McGarity) There is no government-wide statute covering the procedures that agencies with grant 
authority must use in reviewing applications. Phase 1 of the study examines agency discretionary grant 
programs, such as the National Science Foundation, NIH, and National Endowment for the Arts, that 
have a peer review procedure. Phase 2 will study non-peer-reviewed grant programs such as HDD's. 
This project will look at these case studies and consider whether changes in agency grant programs are 



needed. (Status: Draft rq>ort on peer review programs submitted; to be taken up by Committee in 
January - HUD draft to be completed this spring.) 

(2) The Fish and WUdlife Service's approach to conflict management under the Enda ngered Species 
Aq. (Professors Steven YafTee and Julia WondoUeck) Recent litigation in the Pacific Northwest over 
the impact of timber harvesting on the habitat of the rare spotted owl have focused attention on the 
need for better conflict management under the Endangered Species Act. This project will examine this 
and other case studies and will seek to propose improvements in the Service's ability to deal with 
conflicts. (Status : Outline submitted; report due early 1993.) 

(4) HUD administrative grievance procedures for public housing tenants . (Professor Jonathan L. 
Entin) The D^artment of Housing and Urban Development has had regulations providing for 
administrative grievance procedures for public housing tenants since 1975. Several attempts to revise 
these rules have failed. In addition/ HUD has begun invoking a 1983 statute authorizing the Secretary 
to waive administrative grievance procedures in eviction cases and to seek state-court ordered 
evictions. This study will attempt to provide recommendations to HUD on its grievance rules and its 
waiver praaices. (Status : Project delayed for one year due to consultant's involvement in 
administrative matters and his internship at Federal Judicial Center; project needs to be reconsidered at 
this point.) 

Committee on Governmental Processes (Deborah Laufer) 

(1) Ripht-to-counsel issues in agency proceedings . (Professor Ronald F. Wright) The Administrative 
Procedure Act provides little guidance on procedural limitations applicable to agency investigations. 
For example, how far does the right to counsel in Seaion 555 extend? Does it extend to persons 
queried by agency inspeaors? Can agencies regulate the presence of attorneys during testimony given 
by persons subpoenaed as part of an agency civil investigation (see NRC rule, 10 CFR Part 2). What 
about agency's right to demand unescorted inspections? (Status : Conunittee has met to consider 
proposed recommendations on right-to-counsel issues; consideration will continue in January,) 

(2) Inspectors general . (Dean Paul Light) With the support of the Governance Institute, this study is 
examining the role and operations of Offices of Inspector General in carrying out responsibilities of 
internal oversight of agency programs and in preventing waste, fraud and abuse. IGs' independence, 
accountability, investigative authority and relationships with Congress, the President, and agency 
program managers are covered. (Status : Draft report under review; political science approach needs 
supplementation with legal analysis.) 

(3) Agency procedures for the distribution and sale of government assets (Professors Jonathan Macey 
and Geoffrey Miller) This will be a survey and evaluation of the various agency techniques for 
auctioning, selling or distributing government assets, including oil leases, airport landing rights and 
"resolved" savings and loans. (Status : Agency surveys completed; draft report expected in early 
1993.) 

Committee on Judicial Review (Candy Fowler) 

(1) Judicial review of early intervention decisions of federal banking regulators . (Professor Lawrence 
J. Baxter) The new bank regulatory laws give the FDIC and other banking agencies strong authority 
to take prompt corrective action ("early intervention") against ailing instimtions. Although the statutes 
specifically provide for judicial review of seizure (conservatorship or receivership) actions, the laws 
are silent on judicial review of early interventions. Some courts have found such actions (e.g., 
removal of officers or directors) to be unreviewable. Other courts have entertained suits for injunctive 



relief. This causes uncertainty for regulators and regulated alike. (Status : Outline received, draft 
rq>ort expected late January; Committee to consider recommendations in the spring.) 

(2) Choice of forum in government contract litigation . (Professor Robert N. Davis) Under current 
law challengers to government action in contract cases have a multiplicity of forums. In pre-award 
(bid protest) cases, challenges may be filed in distria court or with the GAO (or in the GSA Board of 
Contract Appeals in computer°related contracts). In post-award disputes the choice is between the 
Claims Court or the appropriate agency board of contract appeals. Tlie study will evaluate the impact 
of this forum choice and the proposals for change. (Status : Outline submitted; draft rq>ort delayed 
due to army reserve commitments; consultant has just promised a partial draft; may need anotiier 
consultant's assistance.) 



Committee on Regulation (David Pritzker) 

(1) Pesticides registration and cancellation . (Professor Donald Homstein) The process for cancelling 
or suspending approved pesticides has been strongly attacked as too cumbersome and the 
Administration and Congress are sparring over proposed legislation to reform the process. Such 
actions are obviously similar to other licensing programs in the health and safety area. An ACUS 
study might assist in achieving consensus in this area. (Status : Outline submitted; draft expected by 
end of January.) 

(2) Division of roles in joint federal/state regulatory programs . (Professor Errol Meidinger) How 
''regulatory federalism" works-federal oversight of state implementation of federal programs. 
Programs under study include the Clean Air Aa and the Surface Mining and Reclamation Act. 
(Status: Committee has met and suggested revisions to scope of project; partial draft is under review; 
completed draft expected in early 1993.) 

(3) Use of audited self-certification . (Professor Douglas Michael) Industry self-regulation has been 
used and/or proposed as an alternative to regulation in a variety of regulatory contexts, ranging fi"om 
meat and poultry inspection, EEO contract compliance, environmental controls and, perhaps most often 
in the securities and commodities arena. An evaluation of this technique to determine when it is most 
and least effective would contribute greatly to what has been up to now, mostly a rhetorical debate. 
The study will use both a survey and case study approach. (Status : Outline submitted; draft expected 
this spring.) 

Committee on Rulemaking (Kevin Jessar) 

(1) The rulemaking process-has it become overburdened and underused ? (Professor Jerry Mashaw) 
Agencies have increasingly turned to less satisfactory alternatives to notice-and-comment rulemaking 
(e.g., adjudication, "non-rule" rulemaking) to make policy. Both external requirements and internal 
organizational constraints have changed the nature of rulemaking from its simple APA procedure to a 
long and uncertain process. This study examines legislative, judicial and executive branch constraints 
on rulemaking and evaluates agency responses and propose solutions, if necessary. (Status : Draft 
report under consideration by Committee; recommendations to be drafted; additional spin-oft' projects 
to be started.) 

(2) Agency use of interim-final rules . (Professor Michael Asimow) Professor Asimow will 
supplement a report he is already writing, concerning IRS use of the interim-fmal technique, by 
examining, empirically, agencies' behavior when they do use it. Do agencies eventually issue a final 
rule, how long after, with significant changes based on comments? (Status : Draft report on IRS is 
available, supplementary data are being gathered; expanded draft expected summer of 1993.) 



(3) Use of no-action letters and letter ruli ngs bv federal agencies , (Professor Myles Lynk) One of 
ACUS*s earliest and ntost influential studies was of the SEC*s no-action letter procedure. 
Recommendation 70-2 led to public availability of these letters. In addition to evaluating the practice 
twenty years later, a new study will encompass the CFTC*s use of no-action letters as well the use of 
similar letter rulings by the IRS, Customs Service, Antitrust Division and other agencies. (Status : 
Just initiated; awaiting outline.) 

Unassjgned projects 

(1) The interplay between civil and crimfaial enforcement of regulatory statutes . (Study team of GW 
Law Professors Cheh, Lupu, Saltzberg, and Schwartz). There are many variations among agency 
behavior in choosing between civil and criminal sanaions. The decisionmaking is diffuse, with agency 
headquarters, field offices and U.S. Attorneys all participating. Moreover, the recent Supreme Court 
case, U.S. v. Halper [109 S. Q. 1892 (1989)], applied the Double Jeopardy Clause to certain types of 
civil penalties sought against persons previously convicted criminally for the same offense. The study 
will examine both horizontal and vertical coordination among enforcement entities. Agencies to be 
studied include SEC, NRC, OSHA and DOJ. (Status : Outline submitted; draft report due August 
1993.) 

f2) The bank examination process and informal enforcement parties of the federal bank regulatory 
agencies . (Professor Roy A. Schotland). Study of the bank examination process in the context of 
"informal" enforcement or supervisory action against institutions or their management. The primary 
focus will be on the stage in the examination process at which serious exceptions are noted by field 
examiners that are likely to result in recommendations for enforcement action, the manner in which 
such recommendations are processed and reviewed within the agencies, and the available mechanisms 
for negotiations and settlement. (Status: Research in early stage.) 

Other Conference projects 

(1) Model rules of practice for agency adjudication . (Dean Michael Cox) As reporter for the working 
group. Dean Cox examined existing rules of practice and helped develop and text and conunentary for 
model rules. (Status: Working Group has completed draft rules; final circulation for comment 
expected in January.) 

(2) ADR Working Groups . The Office of the Chairman is sponsoring four Interagency Working 
Groups on Administrative Dispute Resolution under the staff direction of Charles Pou. The four 
groups include (a) Clearinghouse and Outreach, (b) Implementation, (c) Systems Design, and (d) 
Training and Design. 

(3) Symposium on Internationalization of Regulation — Implications for American Regulators . 
Professor George Bermann has been asked to prepare a paper on this subject and to help plan, 
organize, and execute a symposium on this subject. Planning is underway for a symposium in early 
1993. 

(4) ABA-ACUS joint project on evaluation of existing federal ethics laws . The Conference has joined 
forces with the ABA's Section of Administrative Law and Regulatory Practice to conduct an evaluation 
of existing federal ethics laws. The Conference has contracted with Professor Cynthia Farina to 
prepare a report for ACUS's consideration, derived from the ABA's study for which she is the 
reporter. 



(5) Updated Manual for Administrative Law Judges . Professor Morell Mullins has prepared a draft 
revised Manual. To be circulated for comment soon. 

(6) International assistance in administrative law . At the request of the USIA, the Conference sent a 
member (William Kilberg) and a staff member (Michael Bowers) to Eastern Europe in the fall of 1991 
to explore opportunities to offer assistance to the emerging democracies on administrative law issues. 
Out of that trip came a plan for a USIA-fimded workshop in Ukraine early next year. A Special 
CoHnmittee on International Assistance in Administrative Law has been established by the Chairman to 
advise on these efforts. 
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